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Tax treaty policy
Since the mid-seventies Malta has sought to expand its
tax treaty network. Most of Malta’s treaties are based
on the OECD model although some treaties (particularly
older ones) contain some material variations therefrom.
Some of them include special tax incentives for foreign
enterprises setting up manufacturing establishments in
Malta. These consist typically in low tax rates on dividends
arising in Malta supported by tax sparing provisions. Malta’s
economic development, and particularly the growth in its
financial services sector, expanded the scope for tax treaties
and in fact currently Malta has over 70 double taxation
agreements with almost all the important OECD countries.
The current list of tax treaties is given in Appendix VII.
A tax treaty concluded by Malta becomes law by Ministerial
order and the provisions arising therefrom apply
notwithstanding any provisions to the contrary under
Maltese domestic tax law. However, under the rule that
treaties do not impose a tax liability, non-residents may
nonetheless still qualify for certain benefits under Maltese
domestic law (see Chapters 13 and 14), particularly
exemptions form withholding taxes, that normally result in
less or no taxation in Malta than that which is allocated to
Malta under the treaty.

Withholding taxes
The typical treaty rate on dividends paid by Maltese
companies is the company rate of tax, which stands at 35%.
This rate is however charged under Malta’s full imputation
system, which means that the shareholder qualifies for a
credit in respect of the tax paid by the company. Company
profits are therefore taxed only once and no further tax is
effectively payable by the company or the shareholder on
distributions (see Chapter 13 – Taxation of companies and
shareholders). Maltese law provides expressly that no tax is
to be withheld on dividends paid to non-residents satisfying
certain straightforward conditions.
Certain treaties entitle non-resident shareholders to a 15%
rate on dividends paid by Maltese companies that qualify for
benefits under industrial incentive legislation. This means
that if the company has paid Maltese tax on the distributed
profits at a rate exceeding 15%, the credit to the shareholder
under the full imputation system would result in a refund.
The treaty would usually protect this benefit by tax sparing
provisions.
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However, the tax levied on the companies under the Income
Tax Act in such situations will be directly limited to 15%
as if the treaty rate applied to the company profits. Rather
than a refund on the payment of dividends the investors
can therefore qualify for the reduced rate at the company
level at the time that the profits are derived and without
any obligation to distribute the profits to benefit from the
reduced tax rate. Maltese domestic law also provides that
no tax is payable by non-residents on interest and royalties
arising in Malta, subject to certain conditions (see Chapter
11) and, as stated above, this rule applies irrespective of the
treaty provisions dealing with withholding taxes on these
categories of income. Similarly, no tax is payable by nonresidents on capital gains arising on transfers of company
shares or securities, except where such gains are derived
from the transfer of shares or securities in companies whose
assets consist wholly or principally of immovable property
situated in Malta.

Elimination of double taxation
Treaty relief is one of the forms of double taxation relief
available to Maltese residents and is granted under the
ordinary credit method (see Chapter 11). Where treaty
relief is not available, a taxpayer may, subject to certain
conditions, qualify for relief under provisions granting
unilateral relief for foreign tax incurred on income arisin
outside Malta.
Tax resident persons deriving dividends from non-Malteseresident companies can, subject to satisfying the applicable
conditions, in addition to relief for the tax on the dividends,
claim relief for underlying tax even if such relief is not
provided for in the treaty.
A participation exemption can also be availed of in respect
of dividends derived from equity holdings in non-Malteseresident companies/ limited partnerships and gains on
disposals thereof which fulfil the conditions set out in the
relevant provisions of Maltese tax law.
Companies may, subject to certain conditions, claim double
taxation relief under the flat rate foreign tax credit method
instead of the other forms of double taxation relief (see
chapter 13). This can prove particularly beneficial when
the foreign income has been exempt from tax or taxed at a
reduced rate.
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