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Act, Microfi nance Act, Retirement Benefi ts Act, 
Insurance Act and Sacco Societies Act. 

Application of FMCB
The FMCB applies to providers of fi nancial 
products and fi nancial services, as well as 
credit service providers (together referred to as 
“Financial Service Providers”) that offer services to 
retail fi nancial customers (“Customers”). 

Financial products are facilities to a Customer 
that enables them to make fi nancial investments, 
manage fi nancial risks or make non-cash 
payments.

Financial services is the provision of any 
fi nancial advice, dealing in a fi nancial product and 
managing a fi nancial product for a Customer. 

Credit services include recommending that 
a Customer apply for credit from a particular 
lender, assisting a Customer apply for credit from 
a particular lender, recommending an increase in 
a credit limit under a contract, providing credit 
reports and providing debt counselling services 
among others. 

On the face of it, the defi nition of a Financial 
Service Provider covers fi nancial providers 
currently licensed by sectoral laws but appears 
broad enough to cover unlicensed digital credit 
providers and mobile lenders.

Introduction
The National Treasury of the Republic of Kenya 
released the draft Financial Markets Conduct Bill, 
2018 (“FMCB”) for comments from stakeholders. 
The aim of the FMCB is to create effective fi nancial 
consumer protection, make credit more accessible, 
support competition and harmonize the conduct of 
fi nancial service providers.

All fi nancial service and fi nancial product providers 
(as defi ned in the FMCB) will be required to apply 
to the Financial Markets Conduct Authority for 
a fi nancial conduct license (the “License”). In 
addition, Financial Service Providers will have to 
adopt template documentation prescribed by the 
Authority and comply with various conduct rules 
set by the Authority. 

The FMCB acknowledges existing regulations 
under sectoral laws and provides for a period of 
exemption of 24 months after the commencement 
of the FMCB for institutions having licenses under 
the respective sectoral laws to obtain a license 
under the FMCB. 

This clearly shows the intention is to have the 
Financial Markets Conduct Authority be a key 
regulator. 

This will impact regulations made and licenses 
issued under sectoral laws such as the Banking 
Act, Capital Markets Act, Central Bank of Kenya 
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Authority Role

Financial Markets Conduct 
Authority (“FMCA”)

Financial Sector Ombudsman

Conduct Compensation Fund 
Board

Financial Services Tribunal

• Protection of Customers from fraudulent conduct by overseeing 
and regulating activities of Financial Service Providers

• Issuance of Financial Conduct Licenses

•  Resolution of complaints between Customers and Financial 
Service Providers

• Granting of compensation to aggrieved Customers and Financial 
Service Providers

• Managing funds of the Conduct Compensation Fund

• Reviewing decisions made and settling disputes in regards to 
fi nancial market conduct

Creation of new institutions



Financial Conduct Licenses
Application for the License should be in the 
prescribed form and accompanied by a fee 
to be further set out in Regulations. 

Licenses can be varied by the Authority. 
The Authority may suspend a license in 
the event of non-compliance or if the 
License under any relevant sectoral law is 
terminated or suspended.

Fit and proper persons
The FMCB has set out the requirement of 
fi t and proper persons to take up roles in 
Financial Service Providers. It is hoped 
that the Regulations that fl esh this out 
in further detail will be sync with the 
Central Bank of Kenya (CBK) Prudential 
Guidelines, the Capital Markets Authority 

The Provision of Credit
The FMCB sets out rules relating to the 
provision of credit by Financial Service 
Providers. The provisions of the FMCB 
shall apply regardless of any attempts to 
exclude it in a credit contract. 

Financial Service Providers will have to 
adopt prescribed form credit agreements, 
guarantee agreements, pre-contract 
statements, statement of reasons 
for declining to provide credit and 
statements of account amongst others. 
Prescribed forms will be further set out in 
Regulations.

Key notable offences are set out below with 
the corresponding fi nes.

(CMA) Code of Corporate Governance and 
the Directors Duties under the Companies 
Act. 

Conduct Rules
The Authority will have the power to 
make conduct rules that apply to Financial 
Service Providers. Again, it is hoped that 
the Regulations that fl esh this out in 
further detail will be in sync with the CBK 
Prudential Guidelines, the CMA Code of 
Corporate Governance and the Directors 
Duties under the Companies Act. 

An undesirable result would be to have 
Financial Service Providers having to 
comply with a myriad of regulations 
which are contradictory and duplicative in 
nature.

Off ence Fine

1. Decreasing credit limits and failing to issue a statement of 
reasons to the Customer when requested

2. Failing to provide a Customer/Guarantor with a statement 
of account each fi nancial year containing the prescribed 
information

3. Failing to provide a Customer with a Notice of Action before 
taking an adverse action

4. Failing to provide advances in recurring credit contracts in 
accordance with the Regulations

5. Failing to use plain language when communicating interest 
rates to a Customer/Guarantor

7. Failing to provide pre contract information in the prescribed 
form to Customers/Guarantors

8. Providing Customers/Guarantors with false or misleading 
information

11. Charging a Customer prohibited fees and charges
12. Operating without a License

15. Varying credit terms or increasing credit limits without ensuring 
the Customer /Guarantor is able to repay the credit

16. Accepting an off er for a guarantee that is not made in the 
prescribed form 

17. Accepting a reckless guarantee

6. Failing to provide a reason for declining to extend credit when 
requested

9. Soliciting applications for credit and for increasing a credit limit 
without the Customer making an application for such

10. Failing to have all the components of a credit contract in place 
(as prescribed by the Regulations)

13. Failing to issue a pre-contract statement and quotation to a 
Customer prior to entering into a credit agreement

14. Reckless lending

18. Failure to enter into a guarantee in the prescribed format

• A fi ne of 2,000,000 shillings

• A fi ne of 5,000,000 shillings

a) For a fi rst off ence - a fi ne of 5,000,000 or to an imprisonment 
of two years;  

b) For the second and subsequent off ence - a fi ne of 10,000,000 
shillings or to an imprisonment of fi ve years 

a) For a fi rst off ence - a fi ne of 10,000,000 shillings or to an 
imprisonment of 2 years or both; and 

b) for a second and subsequent off ence, - a fi ne of 20,000,000 or 
imprisonment of fi ve years or to both 

• A fi ne of 2,500,000 shillings

a) For a fi rst off ence - a fi ne of 5,000,000 shillings; 
b) For a second and subsequent off ence -a fi ne of 10,000,000 

shillings 

a) For a fi rst off ence - a fi ne of 10,000,000 shillings; 
b) For a second and subsequent off ence - a fi ne of 20,000,000 

shillings 

• A fi ne of 52,000,000 shillings.
This is believed to be a drafting error and the penalty is either 
5,000,000 or 2,000,000.
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Advertising
Licensed Financial Service Providers are 
authorized to advertise their services but 
only in compliance with the provisions of 
the FMCA. These provisions are likely to 
be restrictive to the business of Financial 
Service Providers. 

An advertisement must be approved in 
writing by the Financial Service Provider 
before publication, must state that credit 
will not be provided except on written 
application to the lender and must comply 
with any Regulations.

An advertisement should not include 
any false, misleading or deceptive 
representation or omission. In addition, 
a Financial Service Provider may not 
communicate with a borrower as part of 
a marketing activity unless the Customers 
application has been expressly agreed 
upon.

Levies, fees and Charges
The Cabinet Secretary shall, in 
consultation with the Authority, enact 
regulations that set out a levy to be paid 
by Financial Service Providers. To this 
end, Financial Service Providers may be 
required to give the Authority information 
to aid in the assessment of a levy.

In addition to the above, the Cabinet 
Secretary may, in consultation with 
the Authority, by regulations, prescribe 
fees and charges payable in respect of 
services rendered by the Authority and the 
Ombudsman in the performance of their 
functions under the FMCA.
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