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In brief 

Following the revisions to the independent agent exemption as introduced by the 2018 Tax Reform1, 

the Financial Services Agency (FSA) released updated guidelines and reference cases on 1 April 

2019 regarding the application of the independent agent exemption for licensed discretionary 

investment managers in Japan managing offshore funds (2019 Guidance).  

 

This Newsletter provides a summary highlighting the key points in the 2019 Guidance.  

 

A link to the 2019 Guidance (in English) is available via: 

https://www.fsa.go.jp/en/news/2019/20190325.html 

 

 

Background 

In the 2008 Tax Reform, an independent agent exemption was introduced into Japanese tax law 

from 2009, excluding from the definition of an agent for the purposes of determining whether a 

permanent establishment exists in Japan: 

 

“…a person who conducts business activities associated with the business of the foreign 

corporation independently of the foreign corporation…and in the ordinary course of his business” 

 

This is commonly known as the Independent Agent Exemption.  

 

Following this change in tax law, guidelines and reference cases were issued by the FSA in 2008 as 

to how this exemption applies in the case of a licensed discretionary investment manager (DIM) in 

Japan managing foreign funds (the 2008 Guidance2).  

 

 

Changes to independent agent exemption 

Following the 2018 Tax Reform3, the scope of the Independent Agent Exemption under domestic 

                                                             
1 A copy of our newsletter is available via: https://www.pwc.com/jp/en/taxnews/pdf/jtu-20180117-en-134.pdf 
2 A copy of the 2008 Guidance is available via: https://www.fsa.go.jp/en/news/2008/20080627-3.html 
Our comments on the 2008 Guidance, issued in August 2008, is also available via 
https://www.pwc.com/jp/en/taxnews-financial-services/assets/fs-200808-en.pdf 
3 These changes were applicable on or after 1 January 2019 for individual income tax and for the fiscal year 
beginning on or after 1 January 2019 for corporation tax. 

https://www.fsa.go.jp/en/news/2019/20190325.html
https://www.pwc.com/jp/en/taxnews/pdf/jtu-20180117-en-134.pdf
https://www.fsa.go.jp/en/news/2008/20080627-3.html
https://www.pwc.com/jp/en/taxnews-financial-services/assets/fs-200808-en.pdf
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rules was narrowed such that a person who acts exclusively or almost exclusively for one or more 

foreign taxpayer(s) to which it is “closely related” will no longer be considered an Independent Agent. 

For this purpose, a foreign taxpayer is considered to be “closely related” if either one holds directly or 

indirectly more than 50% of the beneficial interests in the other, etc.  

 

These changes were aligned with the recommendations set out in Action 7 (Preventing the Artificial 

Avoidance of Permanent Establishment Status)4 of the Organisation for Economic Cooperation and 

Development’s (OECD) Base Erosion and Profit Shifting (BEPS) report issued in October 2016. 

 
 
2019 Guidance 
 
The 2019 Guidance reflects how the Action 7 and 2018 Tax Reform changes to the Independent 

Agent Exemption apply to a Japanese DIM. The salient points of the 2019 Guidance are summarized 

below. 

 

Scope  

 

In the context of an investment management business, the existing exemption covers a foreign 

general partner (FGP) or foreign investment manager (FIM) of a foreign fund who enters into a 

discretionary investment agreement (DIA) with a Japanese DIM registered under the Financial 

Instruments and Exchange Law, and the DIM conducts defined investment activities. This exemption 

is available to offshore managed funds in the form of corporations or limited partnerships. There is no 

change in the scope of the exemption.   

 

Conditions  

 

The 2008 Guidance sets out four (4) tests in determining whether a Japanese DIM may qualify as an 

independent agent of a foreign fund – namely, the (i) “detailed instruction” test; (ii) “shared officers” 

test; (iii) “remuneration” test; and (iv) “diversification capacity” test.5 

 

The 2019 Guidance does not change these 4 tests, but does however introduce a fifth test – the 

“Specially Related Persons” test, where the Japanese DIM should not be acting exclusively or 

almost exclusively on behalf of “Specially Related Persons”.  

 

“Specially Related Persons”  

 

The 2019 Guidance refers to a “Specially Related Person” of an agent as one who is in a relationship 

with the agent, where (i) one person directly or indirectly controls the other (by directly or indirectly 

owning over 50% of the value or number of outstanding shares, etc.); or (ii) both persons are directly 

or indirectly controlled by the same person (by directly or indirectly owning over 50% of the 

outstanding shares in both persons, etc.). 

 

The introduction of the “Specially Related Persons” test, as well as the definition of the term, are 

aligned with the changes to the Independent Agent Exception under domestic law and Action 7. 

 

 

 

 

 

 

                                                             
4 Available via https://read.oecd-ilibrary.org/taxation/preventing-the-artificial-avoidance-of-permanent-
establishment-status-action-7-2015-final-report_9789264241220-en#page1 
5 Details of each of these tests are available in our newsletter issued in August 2008, which is available via 
https://www.pwc.com/jp/en/taxnews-financial-services/assets/fs-200808-en.pdf 

https://read.oecd-ilibrary.org/taxation/preventing-the-artificial-avoidance-of-permanent-establishment-status-action-7-2015-final-report_9789264241220-en#page1
https://read.oecd-ilibrary.org/taxation/preventing-the-artificial-avoidance-of-permanent-establishment-status-action-7-2015-final-report_9789264241220-en#page1
https://www.pwc.com/jp/en/taxnews-financial-services/assets/fs-200808-en.pdf


Financial Services Tax News 

 
 
 

PwC 
3 

Reference cases 

 

The 2019 Guidance includes six (6) reference cases (as compared to five under the 2008 Guidance). 

The key points, as illustrated in these reference cases, have been summarized as follow: 

 

Key facts Independent Agent & Grounds for 

Assessment 

PwC observations 

Case 1 

 Company A is the general partner of 

Fund A, a foreign partnership that is not 

considered a corporation for Japanese 

tax purposes. 

 Company A holds a 5% interest in Fund 

A.  

 Company A, as general partner of Fund 

A, grants Company B discretion over 

the management of Fund A’s assets 

pursuant to a DIA. 

 Company B receives income from other 

clients with which it has DIA. 

 None of the parties are “Specially 

Related Persons” of Company B. 

 

Yes. 

 

 Company B has sufficient 

discretion to act as an agent, 

without detailed instructions from 

Company A; 

 Company B receives considerable 

income from other clients and 

bears entrepreneurial risks; and 

 None of the parties under the 

arrangement are “Specially 

Related Persons”. 

 

Other than the additional 

clarification that none of the 

parties under the 

arrangement are “Specially 

Related Persons”, there is 

generally no change in the 

facts and analysis from the 

2008 Guidance. 

Case 2 

 Same facts as Case 1, except that 

Company C is now the investment 

manager to Fund A. Company C sub-

delegates certain investment 

management functions to Company B.  

 Company A, B and C are not “Specially 

Related Persons”  

 

 

Yes.  

 

None of the parties are “Specially 

Related Persons”. In order for 

Company B to be considered an 

independent agent of Company C 

and the partners of Fund A, it is 

necessary to consider (i) whether 

Company B is independent of 

Company C; and (ii) whether 

Company C is independent of the 

partners of Fund A.   

 

Other than the additional 

clarification that none of the 

parties under the 

arrangement are “Specially 

Related Persons”, there is 

generally no change in the 

facts and analysis from the 

2008 Guidance. 

Case 3 

 Same facts as Case 1, except that 

Company A may provide Company B 

with certain instructions concerning the 

investments of the fund.  

 

No.  

 

Company B is subject to detailed 

instructions on the selection of or 

timing of the purchase / disposal of 

individual investments.  

 

There is no change in the 

analysis from the 2008 

Guidance. 

Case 4 

 Same facts as Case 1, except that 

Company B is a 100% subsidiary of 

Company A. 

 Company B provides similar services to 

other clients who are not “Specially 

Related Persons”, which make up for a 

significant part of its business. 

 

Yes. 

 

Company B derives a significant 

portion of its income from clients who 

are not “Specially Related Persons”, 

and therefore does not act exclusively 

or almost exclusively on behalf of a 

“Specially Related Person” (being 

Company A).  

 

Other than the additional 

clarification that other clients 

are not “Specially Related 

Persons”, there is no change 

in the facts and analysis 

from the 2008 Guidance. 
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Key facts Independent Agent & Grounds for 

Assessment 

PwC observations 

Case 5 

 Same facts as Case 4, except that 

Company B is exclusively (or almost 

exclusively) dealing with Company A. 

 Company B has the capacity to diversify 

its business without fundamentally 

altering the way it conducts its business, 

and receives remuneration 

corresponding to the assets under 

management. 

 

 

Yes.  

 

 In determining independence, the 

number of principals represented 

by the agent is a consideration, 

but not determinative; and 

 As Company A only holds a 5% 

interest in Fund A, the sales that 

Company B concludes for the 

partners in Fund A is 95% of the 

total sales it concludes. As long as 

the sales concluded for non-

“Specially Related Persons” is 

10% or more of the total sales, 

Company B is not considered to 

be acting exclusively or almost 

exclusively on behalf of a 

“Specially Related Person”.   

 

 

Other than the additional 

clarification that Company B 

now has the capacity to 

diversify its business, there 

is no change in the facts 

from the 2008 Guidance.  

Under the 2019 Guidance, 

however, it is now necessary 

to examine the proportion of 

sales received by the agent 

from “Specially Related 

Persons” to total sales 

(which, in this case, has 

been referenced to asset 

management fees received 

by Company B).  

 

In considering the meaning 

of acting “exclusively or 

almost exclusively”, a 10% 

threshold test has been 

applied.   

Case 6 

 Fund A is a foreign company that is 

treated as a corporation for Japanese 

tax purposes.  

 Company B has discretion over 

management of the assets of the Fund. 

 Fund A is not a “Specially Related 

Person” of Company B. 

 Company B receives remuneration 

commensurate with its services.  

 Company B acts exclusively (or almost 

exclusively) for Fund A. 

 

Yes. 

 

As Fund A is a corporation for 

Japanese tax purposes, the 

relationship between Company B and 

Fund A should be considered.  

 

Company B should be considered an 

independent agent given that it has 

sufficient discretion as an agent, 

bears entrepreneurial risk, etc.    

 

 

This is a new reference case 

included in the 2019 

Guidance. A DIM of a 

corporate fund may also be 

considered an independent 

agent if the relationship 

between the DIM and the 

fund (instead of investors) 

satisfies the relevant 

conditions. 

 

“Exclusively or almost exclusively” 

 

While not defined under domestic law, a 10% threshold is applied in determining whether an agent is 

acting “exclusively or almost exclusively” for “Specially Related Persons” under the 2019 Guidance 

(as illustrated in Case 5). The 10% threshold draws its reference from the OECD BEPS report on 

Action 7.6 One would note, however, that the OECD applies the 10% threshold as an example of 

what may be constituted as “exclusively or almost exclusively”, and not a clear threshold as seems to 

be the case under the 2019 Guidance. Moreover, whilst the Action 7 terminology of “sales” is used in 

the 2019 Guidance, when applying this to a DIM this naturally (and in the Japanese version) refers to 

revenue of the DIM.      

 

 

                                                             
6 Paragraph 38.8 of the BEPS Action 7 report states that “…Where, for example, the sales that an agent 
concludes for enterprises to which it is not closely related represent less than 10 per cent of all the sales that it 
concludes as an agent acting for other enterprises, that agent should be viewed as acting “exclusively or almost 
exclusively” on behalf of closely related enterprises.”.  
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In summary 

 

The revisions in effect to the 2008 Guidance as introduced in the 2019 Guidance represent an 

alignment with changes to the domestic independent agent rules and Action 7 without any udue 

impact to the DIM mangers relying on the 2019 Guidance as a “safe harbour” style test.  Whilst the 

scope of the Independent Agent Exception has been narrowed, the introduction of the 10% threshold 

for purposes of determining whether the Japanese investment manager is  

acting “exclusively or almost exclusively” for “Specially Related Persons” generally appears as a fair 

and reasonable low policy threshold that is consistent in principle with the OECD’s Action 7.   Some 

DIMs, albeit a limited few, however, may wish to check their current revenue composition and 

evaluate if the threshold tests as described in Case 5 has any impact on their eligibility to rely on the 

2019 Guidance as a safe harbor test.    
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Let’s talk 

For a deeper discussion of how this issue might affect your business, please contact: 

PwC Tax Japan 

Kasumigaseki Bldg. 15F, 2-5, Kasumigaseki 3-chome, Chiyoda-ku, Tokyo 100-6015 

Tel: 81-3-5251-2400 

Email: pwcjapan.taxpr@pwc.com 

www.pwc.com/jp/e/tax  
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