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Introduction

Companiesincorporated orregistered in
Jamaica are primarily governed by the
CompaniesAct 2004 (‘the Companies
Act” or“the Act”) as amended. The Act
entered into force on 1 February 2005 and
was amended in2013 and2017.

Among other matters, the Act governsthe
appointment, conductand removal of
company directorsand other officersand
prescribes, in some detail, their dutiesand
responsibilities. It establishesthe legal
framework within which directorsand
other officersof Jamaican companies
must operate and imposesboth criminal
and civil sanctionson such directors,
officersand the company in the eventof
contravention or default.

In light of the extensive sanctionswhich
may be imposed personally on company
directorsand other corporate officers, itis
critical that they be fully aware of their
dutiesand responsibiliiesunderthe Act
and take appropriate stepsto ensure
compliance withsame.

Thispublication isa quickreference guide
for company directorsand officerson their
key dutiesand responsibilitiesunderthe
CompaniesAct aswell as a summary of
the principal sanctionsimposed in the
event of noncompliance.
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The guide isforinformation purposesonly
and doesnot constitute the provision of
professional advice. By itsnature, it
neither containsan exhaustive overview of
all the relevantprovisionsof the Actnoris
itintended to fully capture all of the
complexitiesand requirementsof the Act.
You should not make any decisionsor
take any action solely based on the
contentsof this guide and you should
seek appropriate professional advice in
orderto ensure compliance withthe Act.



PwC—Corporate services

From small proprietorshipsand statutory bodiesto large local, regional and multinational
corporations, PwC'’s experienced Corporate Services (CS)team can advise, assist and
supportyou and your Board on a wide range of corporate servicesincluding:

. . How can we help you today?
Company incorporation and
branch registration

Corporate compliancefilings
and maintenance

Contact us

Brian Denning

Company restructuring, strike-off, Partner
liguidationand branch deregistration brian.denning@pwc.com
Corporate secretarial advisory, Tel: (876)932 8423

compliance support and training

Board & General Meeting logistics Tracy Campbell

& administration ?irector bel@
. racy.campbell@pwc.com
Share registrar & transfer Tel: (876)932 8398

agency services

Corporate governance advisory
and training

Find out more and telluswhat matters
to you by visiting usat www.pwc.com/jm

Public sectorgovernance
and training

Corporate/M&A advisory
and implementation

Stock exchange listingand
support services
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How are you managing
your duties & obligations?

The corporate climate today presentssignificant challengesfor companiesand their
boards to navigate through. Directorsand other company officersmust keep pace with
an ever-changing businessenvironmentaswell asnew corporate requirements, trends
and practices.

Shareholdersand othercompany stakeholdersare demanding more from their Boards.
Itis therefore critical that you andyourboard are adaptiveto change, identify and
understand your dutiesand obligations, ensure compliance and actively manage
potential exposures. How are you and your Board managing this?

For example, hav e you considered the following:

What skill sets do the membersof your Board require to effectively and
strategically direct your company?

When was the last Board SkillsMatrix undertaken?

How has the diversity of your board members(age & gender) assisted in
determiningthe trendswithin yourindustry?

How has the Global Data Protection Regulation (GDPR) affected the way you
conductyour business?

Are you familiar with recently passed and proposed legislation or regulationsand
howthese may affect your business?

How have collective andindividual Board Evaluationsimpacted the operational
results of yourcompany?

How relevant are your corporate governance chartersin todays’
changing landscape?

How would you rate the importance of cybersecurity to your board and business?
Whatisthe biggestrisk facing yourcompany andisit being managed effectively?

In light of the penaltiesstipulated by the CompaniesAct fornon-compliance, are
you satisfied that you and your Board are taking all reasonable stepsto ensure full
compliance and mitigate both corporate and personal exposures?

What were the results of your last comprehensive corporate compliance
health check?

Which corporate governance “best practices’ are standard practicesin
yourcompany?

Itisimportant foryou individually and asa Board collectively to franky considerthese
and otherimportantgovernance questions.

Contact us should you need to discuss any of the above.
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Appointment of directors
(Sections 175, 178, 181)

A person shall not be appointed asa director of a public company ornamed asa
directorin a prospectus(or statementin lieu of prospectus) delivered to the Registrar
unless they (or their authorised agent) has:

- signed and delivered to the Registrar for registration a consent in writing to act
as such director; and

E given the prescribed confirmationsor undertakingsconcerningthe take —up of
any share qualification.

Upon applyingto registerthe articlesof a public company,the applicantmust deliver
alistto the Registrar of all persons who have consented to act as director. If any
person listed hasnot consented, then the applicant shall be liable to a fine not
exceeding J$100,000.

Every directorwho is required by the company’sarticlesto hold a specified share
qualification must ensure that they have obtained their qualification within two months
aftertheirappointment (or such shorter time asmay be fixed by the articles)—failure to
do so will resultin them vacating their office of director.

At a general meeting of a public company, a motion forthe appointment of two ormore
persons as directorsby single resolution shall be void unlessa resolution to thiseffect
has been first agreed to by the meeting.

If any person being an undischarged bankrupt actsas a director of, or directly or
indirectly takespartin, oris concerned in the management of, any company except with
the leave of the Court, they shall be liable on conviction on indictment to imprisonment
for a term not exceeding 2 years, oron summary convictionbefore a Parish Court
Judge to imprisonment (up to 2 years) or a fine (up to J$200,000) or both.

Validity of directors’ actions
(Sec. 176)

The actsof a directorormanager shall be valid notwithstanding any defect that may
afterwards be discovered in theirappointment or qualification.

Number of directors
(Sec. 176)

Every private company must have at least one director. Every public company must
have at least three directors, atleast two of whom are not employeesof the company or
its affiliates. Restrictionsapply to prevent a sole director (or a corporation for which they
actas sole director or secretary) also acting as secretary and vice -versa.
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Company secretary
(Section 172)

Every company isrequired to have a secretary. Notice of appointment of a
secretary must be lodged with the Registrar of Companieswithinfourteen (14) days
of appointment.

Where the office of secretary is vacant (or the secretary is otherwise unavailable), the
directorsof the company may authorise any officer of the company to undertake actsin
the capacity of secretary.

The directorsof a public company are boundto take all reasonable stepsto ensure that
the secretary is a person who appearsto them to have the “requisite knowledge and
experience to discharge the functionsof secretary of the company.

Avoidance of acts done by persons in dual capacity
(Sec. 173)

Where the Act requiresor authorises a thing to be done by orto a directorand the
secretary, thisshall not be satisfied where itisdone by or to the same person acting
both as directorand as(or in place of) the secretary.

Duty of care and skill
(Sec. 174)

Every director and officer of a company in exercising their powersand discharging their
dutiesisrequired to:

acthonestly and in good faithwith a viewto the bestinterest of the
company; and

exercise the care, diligence and skill that a reasonably prudent person would
E exercise in comparable circumstances, including, but not limited to the general
knowledge, skill and experience of the director or officer.

The above dutiesimposed on directorsand other officersof the company are owed to
the company alone. In determining what are the best interestsof the company, a
directororofficermay have regard to the interestsof the company’sshareholdersand
employeesaswell asthe community inwhich the company operates.

A director or officer shall not be in breach of the above duty providedthat they exercise
due care, diligence and skill or believed inthe existence of factsthat if true, would
renderthe director'sor officersconduct reasonably prudent.
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In addition, a director or officer shallbe deemed to have acted with due care, diligence
and skill where, in the absence of fraud or bad faith, they reasonably relied in good faith
on documentsrelating to the company’saffairs, including financial statements, reports
of experts or information provided by other directors, officersor professionals.

For the purpose of the Act, an officer of a company shall include a director, manager
or secretary.

Avoidance of conflicts of interest
(Sec.174A)

It shall be the duty of the director of a company to avoid circumstanceswhich, whether
directly orindirectly, constitute ormay resultin a conflictof interest with the interests of
the company.

A directorwho isdirectly orindirectly interested ina matter which may constitute or
resultin a conflict of interest with the interestsof the company:

- shall disclose the nature of theirinterest at a meeting of the directors;

E shall not take partin any deliberationsat the meeting of the directorsin
respect of that matter.

The dutyisnotinfringedif the circumstancescannot reasonably be regarded aslikely to
give rise to a conflict orif the approval of the other directorsof the company isobtained.

Assignment of office
(Sec. 200)

Notwithstanding any provision inthe company’sarticleswhich may empower a director
or manager of the company to assign their office to another person, any such
assignment shall have no effect unlessapproved by a special resolution of

the company.

Removal of directors
(Sec. 179)

A company may, by ordinary resolution, remove a director before the expiration of their
period of office notwithstanding anything to the contrary contained inthe company’s
articlesorin any agreement between the company and the director.

Special notice shall be required of such a resolution and where the directorin question
has made written representationsfor circulation, then these should be circulated to
memberswith the resolution. Any person appointed asdirectorin replacement shall be
deemed (forretirement purposes) to have taken office from the date the person
removed wasoriginally appointed.
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Court disqualification of officers
(Section 180,182)

The Act also permitsthe company’sshareholders, directors, creditors, liquidator or
Trustee in Bankruptcy to lodge a complaint withthe Registrarif they form a viewthat a
person “is unfitto be concemed in the management” of the company.

Upon receipt of such a complaint,the Registrar shall investigate the matter and afford to
the complainant(s) an opportunity to be heard. If satisfied that there are sufficient
groundsfor a Court hearing on the matter, the Registrar shall issue a certificate to
enable the complainant to make an application to the Court.

The Registrar may also make such an applicationto the Courtif satisfied that the
person is unfitto be concerned inthe management of the company.

The person concerned should be givenat least ten daysnotice priorto the complainant
or Registrarmaking such an application.

If the Court determinesthat the person isunfitto be concerned with the management of
the company, then it may orderthat the person may not be a director (or be otherwise
involved inthe management of the company) fora period up to five years.

In addition the Court may make a disqualification order (up to five years) against a
person who has been persistently in default inrelationto the provisionsof the
Actrequiring any return, account, document or notice to be filed or delivered to
the Registrar.

For thispurpose, a person shall be regarded aspersistently in default where they have
been adjudged guilty (whether by way of conviction or by way default order made
against them) of three or more defaultswithin five years.

Register of directors & secretary
(Sec. 183)

Every company isrequired to keep atits registered office a register of itsdirectors
(including shadow directors) or managersand secretary (highlighting name, usual
address, nationality, businessoccupation and other directorshipsetc.)

A return containing these particularsmust be submitted to the Registrarwithin 14 days
of the first appointmentof directors. A notification of any changesmust similarly be
delivered within 14 daysof the happeningthereof.

The register must be open forinspection during businesshours to any member of the
company (without charge) orto membersof the public. Failure to comply with the above
shall renderthe company and eachdirector/officerin defaultliable to a fine

(up to J$50,000).
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Shadow directors
(Sections 2,183)

For the purpose of the register of directors(and certain other provisionsof the Act), a
shadow director shall be regarded asa director and officer of a company.

The Act definesthe term “shadow director’ as“a person in accordance with whose
directionsorinstructionsthe directorsof a company are accustomed to act, so,
however, that a person is not deemed to be a shadow director by reason only that the
directorsact on advice givenby him ina professional capacity”.

lllicit and permitted loans
(Sec. 184,185)

A company isprohibited from providing financial assistance (by way of loan or
guarantee orotherwise) forwhatever purpose toits (or its affiliated companies’)
shareholders, directors, officers, employeesorto any other person in connection with
the purchase of shares in the company (oritsaffiliates) in the event that:

the companyisunable (orwould be afterrenderingthe financial assistance) to

payitsliabilitiesasthey become due; or

E the realisable value of the company’sassets (excluding the financial assistance)

would be less than aggregate of the companiesliabilitiesand total stated capital.

An officer of a company who actsin contravention of the above shall, on summary
conviction before a Parish Court Judge, be liable to a finenot exceeding $1,000,000
and/orto imprisonment fora term not exceeding 2 years. In addition, the Parish Court
Judge may orderthe officerto restore to the company an amount equal to the value of
the financial assistance given.

A company may provide financial assistance (by way of loan, guarantee or otherwise) to
any person:

in the ordinary course of its business of lending money;

E on account of expenditure incurred on behalf of the company;
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to a subsidiary or 100% parent company;

to employeesto enablethemto purchase shares underan approved
Employee Share Ownership Plan (ESOP).

Payments for loss of office
(Sec. 186,187,188,189)

The Act providesthatit shall be unlawful fora company to make any paymentto a
director (including the transfer of any property) by way of compensation for loss of
office, orin connection withtheir retirement from office unlessparticularshave been
disclosed to membersand the proposal hasbeen approved by the company.

If a paymentismade to a director of a company in contravention of the above, the
company and every officer of the company who isin default shall be liableto a fine not
exceeding J$50,000.

Additional disclosure requirementsapply in the eventthat the paymentismade in
connection withthe transfer of sharesin the company.

Itis the duty of each directorto give notice to the company in relation to these matters
asoutlined by the Act. Failure to do so shall renderthe director liable to a fine of
J$50,000 and any sum received by him shall be recoverable.

Disclosure of directors’ salaries/pensions
(Sec.190,192)

Any accounts(or statementsannexed thereto) of a company laid before itin general
meeting shoulddisclose the aggregate amount of:

in the ordinary course of its business of lending money;

on account of expenditure incurred on behalf of the company;

any compensation to directorsor past directorsforloss of office.

The Act outlinesdisclosure requirementsin respect of each of the above. Itisthe duty
of each director and officerto give notice to the company of any mattersrelating to them
as may be necessary to comply with the above. Failure to do so shall renderthe director
or officerliableto a fine not exceeding J$50,000.
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Inspection of director’s

service contracts
(Sections 195)

The Actrequiresevery company to keep a copy of the contract of service (or a
memorandum note of written termsif no written contract exists) of each director
(including shadow directors) employedto the company oritssubsidiary at either:

the company’sregistered office;
E the place where itsregister of membersis kept (if different);
its principal place of businessin Jamaica.

Thisshall notapply to a contract which requiresa director to work wholly or mainly
outside of Jamaica — instead the company shall be requiredto keep a memorandum
note of certain detailsof such contract; or

« the unexpired portion of whichisless than 12 months; or

« which can be terminated by the company withinthe next 12 monthswithout the
payment of compensation.

Every contract (or memorandum note) requiredto be kept by the company must be
open forinspection, during businesshours, by membersof the company without
charge. Where an inspection isrefused, the Court may by order compel an immediate
inspection thereof.

Failure to comply with the above shall renderthe company and every officerin
default liable,on summary conviction by a Parish Court Judge, to a fine not
exceeding J$200,000.

Duty to disclose directors’ shareholdings
(Sec. 196)

Where a person becomesa director of a company and at thattimethey holdan interest
in shares ordebenturesof the company, itssubsidiary, itsholding company (or one of
its holdingcompany’ssubsidiaries), then they shall notify the company in writing (within
5 days of appointment) of such interest.
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A similar notificationisrequired (within 3 daysof the occurrence) from any existing
directorwho:

becomes, or ceases to be, interested in such shares ordebentures;

E makes any acquisitionsordisposals;

is granted, exercisesor assigns any optionsorotherrightsto subscribe forsuch
shares or debentures.

The failure by any person to comply with the above (including where they knowingly or
recklessly makes a false statement) shall renderthem liable, upon conviction, to a fine
not exceeding $500,000 or to imprisonment for up to two yearsor to both.

For the above purpose, a director'sinterestin shares or debentures(includingoptions
or otherrightsto subscribe) shall be deemed to include any interestsheld by their
spouse or minor childand therefore notificationisalso required (within 5 days) forany of
the above occurrencesin connection with theirinterests.

The failure by a director to notify the company in relation to the interestsof their spouse
or minor child shall renderthem liable, upon conviction, to a fine not exceeding
J$200,000. Where the director knowingly or reckessly makes a false statement, then
they shall be liable, upon conviction, to a fine not exceeding J$500,000 or to
imprisonment for up to two years orto both.

These requirementsdo not apply to a director of a company licensed underthe
SecuritiesAct.

Maintenance of register of directors’ shareholding interest
(Sec. 197,198)

Every company isrequired to maintain a register of the above shareholding interestsas
well asadditional detailsrequired by the Act. If the registerisnot maintained at the
registered office, the company must notify the Registrar of itslocation within 14 days.
The register must be open forinspection (duringbusinesshours) to any member of the
company withoutcharge (and to any person upon the payment of a prescribed fee) and
copiesshould also be made available.

Failure to comply with the above shall renderthe company and every officerwho isin
default liable to a fine not exceeding J$2,000 (or J$4,000in the case of a failure to notify
the Registraron the location of the register) for every day during which the

default continues.
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Disclosure of directors’ interest

In contracts
(Sections 193)

A director or officerof acompanywho is:

party to a contract or proposed contract with the company; or

E a directororan officer of any entity orwho has an interestin any entity thatisa

party to a material contract or proposed material contract withthe company; or

- an associate of a person who is a party to such a contract with the company or
has aninterestin any entity thatisa party to such a contract;

shall disclose in writing to the company orrequest to have entered inthe minutes of
Directors meetingsthe nature and extent of theirinterest.

The contract must be approved by the board of directorsof the company (in the
absence of the director concerned) and a record of the contract should be kept at the
registered office of the company.

A director should make the required disclosure:

atthe meeting at which a proposed contractisfirst considered; or
E otherwise, at the first meeting after which they become so interested; or

atthe first meeting at whichthey become a director.
An officer (otherthan a director) should make the required disclosure:

- immediately afterthey become aware that the contractisto be considered or has
been considered at a directors meeting;
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E immediately afterthey become interested in a contract already made; or

immediately after becoming an officer having been so interested in a contract
priorto becoming an officer.

A general notice to the directorsof a company by a director or officer declaring that they
are a director or officer of (orhas an interestin) anotherentity and should be regarded
asinterested in any type of contract with that entity, shall be regarded asa sufficient
declarationof interest in relation to any such contract.

If a director or officer of a company failsto disclose an interestin a material contract, the
Court may, upon the application of the company, set aside the contract on such terms
asthe Court thinks fit.

Disclosure of loans made to officers
(Sec.191,192)

The accountslaid by the company before the general meeting should disclose the
amount of any loansmade during the company’sfinancial year (oroutstanding at the
expiration of that year) to any director or officer of the company (including loansmade
priorto the person becoming a director or officer).

Exceptionsto thisrequirement include:

loansmade in the ordinary course of the business of lending money;

aloan made by a company (oritssubsidiary) to an employee not exceeding
E J$500,000 and certified by the directorsas having been made inaccordance with

any practice adopted vis-a-visemployeeloans.

If the accountsfail to make properdisclosure, it shall be the duty of the auditorsof the
companyto include intheirreport a statement giving the required particulars (so far as
they are reasonably able to do so).

Itisthe duty of each director and officerto give notice to the company of any matters
relating to themasmay be necessary to comply with the above. Failure to do so shall
renderthe director or officerliable to a fine not exceeding J$50,000.
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Directors’ particulars on

corporate stationary
(Sections 194)

Every company (including a foreign company withlocal place of business) shall, unless
specifically exempted by Ministerial order, state the present (and any former) first names
and surnames of each director (or corporate name asappropriate)in alltrade
catalogues, trade circulars, showcards and business letterson or in which the
company’sname appears. If the company failsto comply with the above, every officer of
the company shall be liable, on summary conviction before a Parish Court Judge, to a
fine foreach offence not exceeding J$50,000.

Indemnification of directors etc.
(Sec. 201, 202)

A company may indemnify:

a present or formerdirector, officer orauditor;

companyisorwas a shareholder orcreditor;

a legal representative of any such person

E a person who acts orhas acted as a director or officer of a company of which the

inrespect of all costs, chargesand expenses reasonably incurred by them inrespect of
any criminal, civil oradministrative action or proceeding to which they are made a party
by virtue of their position (excluding any actiontaken by oron behalf of the company).

With the approval of the Court, the company may also provide an indemnity in
defence of a derivative action to which the person hasbeen made a party by reason of
theirposition.

With certain exceptions, a director or officer may only be indemnified where:

they acted honestly and in good faithwith a viewto the best interestsof the

company; and
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in the case of a criminal oradministrative action thatisenforced by monetary
E penalty, they had reasonable groundsforbelieving thattheir conduct

was lawful;

listed above in the defence of a derivative actionto which they have been made a

- the company, with the Court'sapproval, may also indemnify any of the persons
party by reason of theirposition.

Liability insurance for directors etc.

(Sec. 204)

A company may purchase and maintain insurance for the benefit of any present or
formerdirector, officer orauditor (asdescribed above) against any liability incurred by
them in their capacity asdirector, auditor or officer of the company other than in respect
of liability for fraud.
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Appendix I : Overview of principal criminal and
civil sanctions* imposed on directors and other
officers by the companies act 2004 (as amended) s

127 U U S U U U Z U U U U U U S

NP

Articles of incorporation 19 Registration of charges 23

General provisions 19
with respect to
company name

Branch register 25
Prospectus (or statement 20
in lieu of prospectus) Meetings & proceedings 25

Registered office & 24

Company name

Allotment of shares 21 Accounts & audit 26

Commissions 21

Arrangements 28
& recontructions

Miscellaneous provisions 22

Winding up—winding up 29
by the court

Reduction of share capital 22

Voluntary winding up 29

Transfer of shares & 23
debentures etc. Forms of winding up 30
Special provisionsregardin@3

debentures Receivers & managers 31

Overseas companies 31
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Key to penalties:

company and every director/officer in contravention or default shall be liable to a
fine of up to amount highlighted

permitsdefault -liable to fine up to amounthighlighted

E Company and every director/officer who knowingly or willfully authorisesor

C Any person upon conviction on indictment/ by the Circuit Courtimprisonment for
up to the period highlighted or fine up to amount highlighted or both.

Any person on summary convictionbefore a Parish Court Judge—imprisonment

m for up to the period highlighted or fine up to the amount highlighted or both.

Any person acting in default/contravention—liable to a fine up to amount
highlighted perday while default continues.

Articles of incorporation.

Notification of Registrar within 15 daysof an increase in membersbeyond the
registered number for unlimited companies/‘companieslimited by guarantee.
Penalty: A—J$50,000 (Sec. 9(3))

General provisions with respect to company name

Notification of the public (throughthe Gazette and daily newspaper) of a company’s
name change within 30 daysafterthe Registrarsapproval.
Penalty: B—J$50,000 (Sec. 17(6))

General provisions with respectto articles
Company required to provide a copy of the articlesof incorporation uponrequest

bya member.
Penalty: A—J$2,000 (Sec. 22(2))
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Prospectus (or statementin lieu
of prospectus)

Delivery of prospectus (or statementin lieu of prospectus) to the Registrarupon any
alteration of articlesso that it ceases to be a private company.
Penalty: A —J$50,000 (Sec. 26(3))

Authorization of delivery of statementinlieu of prospectuscontaining an untrue
statement (unlessimmaterial or there are reasonable groundsforbelieving that the
statementwas true).

Penalty: C (2 years /J$50,000) or D (3 months / J$50,000) (Sec. 26(4))

If non-cash considerationisto be accepted in consideration for an allotment of shares,
the directorsmust pass a resolution to thiseffect and secure an appropriate valuation by
qualifiedaccountant to support the value ascribed. (Sec. 38(4))

Issue of a prospectus without having beenregistered withthe Registrar.
Penalty: E - J$5,000 per day (Sec. 40(7))

Issue of an applicationform for sharesor debenturesin a public company without a
prescribed prospectus pursuant to the Act.
Penalty: E - J$5,000 per day (Sec. 41(4))

Issue of a prospectusincludingany expert statement must be accompaniedby a
confirmation fromthe expert thatthey have givenand hasnot withdrawn their consent
to use the statement.

Penalty: B —J$100,000 (Sec. 42(2))

A public limited company shall notvary the termsof a contract referred in a prospectus
(or statementin lieu) priorto itsstatutory meeting.
Penalty: A —J$50,000 (Sec. 43(3))

Civil liability (subject to permitted defenses)imposed on directors, promotersetc. to pay
compensation inrespect of any loss or damage incurred by the subscribersfor shares
or debenturesin the company asa result of an untrue or misleading statement
contained inthe prospectus. (Sec. 44(1))

Criminal liability (subject to permitted defenses) imposed on any person who authorise
the issue of a prospectus which containsan untrue or misleading statement.
Penalty: C (2 years /no limit specified) or D (3 months / J$100,000) (Sec. 45(1))
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Allotment of shares

Moniespaid by applicantsfor shares must be repaid to them if the conditionsto permit
allotment are not met within 40 daysof the issue of the prospectus. Penalty: if not repaid
within 48 days—directorsshall be jointly and severally liable forrepaymentsplus
interest at 6% per annum from the expiration of the forty eighty day. (Sec. 48(4))

A public company isrequired to lodge andregister a statementin lieu of prospectuswith
the Registrar at least 3 days before the first allotment of any sharesor debentures.
Penalty: A—J$50,000 (Sec. 49(4))

Authorization of the delivery of a statementin lieu of prospectus(priorto the allotment of
any shares) containingan untrue statement (unlessstatementisimmaterial orthere are
reasonable groundsforbelieving that the statement wastrue).

Penalty: C (2 years /no specified limit) or D (3 months / J$100,000) (Sec. 49(5))

Any irregularallotmentmade by a company isvoidable at the instance of the applicant
(within one month) and any director who knowingly contravenesor permitsthe
contravention shall be liableto compensate the company or the applicant forany
damage, lossorcosts arising. (Sec. 50(2))

No allotmentmay take place (or proceedingstaken on applicationsmade) consequent
on the issue of a prospectus until 3 daysafterthe date of issue (or laterdate as may be
specified in the prospectus).

Penalty: A—J$50,000 (Sec. 51(4))

Returns of allotment (including contractssupporting non-cash consideration provided
etc.)to be lodged with the Registrar within one month of allotment.
Penalty: E—J$1,000 per day for ev ery officer in default (Sec. 52(3))

Comissions

Permitsthe payment of a commission (within prescribed limitsand having complied with
specific disclosure requirements) to a person for agreeing to subscribe for shares or to
procure subscriptionsetc. Penalty: B —J$50,000 (Sec. 53(5))

Commission amountspaid shall be stated in the company’sbalance sheet until
written off.
Penalty: A—J$50,000 (Sec. 54(2))

Commission amountspaid shall be stated in the company’sbalance sheet until
written off.
Penalty: A—J$50,000 (Sec. 54(2))

PwC | Y our duties & responsibilities under the Companies Act 21



Issue of redeemable shares

Powerto issue redeemable shares(if authorized by articles) subject to funding any
redemption (out of profitsorthe proceedsof a fresh share issue) and in accordance with
the requirementsof the Act:Penalty: B —J$50,000 (Sec. 56(5))

A company must lodge with the Registrar a statutory declaration made by the directors
priorto purchasing itsown shares — criminal liability isimposed on directorswho willfully
or recklessly make a declaration containinga statement which isfalse in any

material particular: Penalty: D (2 years / J$1m) (Sec. 58(7))/ (Sec. 59(7))

Powerto issue redeemable preference shares(if authorised by articles) subject to
funding any redemption (out of profitsor the proceedsof a fresh share issue) andin
accordance with the requirementsof the Act: Penalty: B —J$50,000 (Sec. 62(6))

Miscellaneous provisions—Share Capital

Notification to Registrar of any alteration to the share capital of the company (whether
by way of consolidation, subdivision, conversion,redemption or cancellation) within one
month of alteration: Penalty: A—J$50,000(Sec. 66(2))

Notification to the Registrar of any increase in the share capital of the company within
15 days of a resolution authorizing the increase: Penalty: A—J$50,000 (Sec. 67(3))

Requirementto disclose in accountsany share capital in respect of which interest
isbeing paid: Penalty: A—J$50,000(Sec. 69(2))

Reduction of Share Capital

A company shall not reduce itsshare capital unlessa statutory declaration ismade by
its directors—criminal liability imposed on directorswho willfully orreckiessly make a
declaration containing a statementwhich isfalse in any material particular.

Penalty: D (2 years /J$1m) (Sec. 71(7))

Any order by the Court concerning the variation of rightsattached to sharesshall be
delivered by the company to the Registrar within 15 daysof the date of the order.
Penalty: A—J$50,000 (Sec. 73(5))

PwC | Y our duties & responsibilities under the Companies Act 22



Transfer of shares &
debentures, etc.

A company shall not register a transfer of shares or debenturesunlessa proper
instrument of transfer has been presented to the company: Penalty: B—J$50,000
(Sec.75(2))

If a company refusesto register a share or debenture transfer, then it shall notify the
transferee within 3 monthsafterthe date the transfer waslodged with the company.
Penalty: E—J$2,000 per day (Sec. 77(2))

A companyisrequired to issue certificatesin respect of shares ordebentureswithin 2
monthsin the case of an allotment(and within 3 monthsof a transfer)
Penalty: A—J$50,000 (Sec. 79(3))

If default continuesformore than 10 daysafter notice served on the company—the
Court may (upon application) orderthe company and any officerto make good the
default. (Sec. 79(4))

Special provisionsregarding Debentures

Maintenance of a register of holdersof debenturesin accordance withthe Act.
Penalty: A—J$50,000 (Sec. 84(4))

Company must permitinspection of the register of debenture holdersand provide
copiesin accordance with the provisionsof the Act.
Penalty: A—J$50,000 (Sec. 86(5))

Registration of charges

A companyisresponsible for sending particularsof each charge (aswell as an original
and certified copy) to the Registrar for registration inaccordance with the provisionsof
the Act.Penalty: A—J$50,000 (Sec. 93(9))

A companyisalso responsible for sending certain particularsof any debenturesissued
which contain any charge (ranking pari passu forthe benefit of debenture holders)
togetherwith a certified copy of the deed containingthe charge to the Registrar for
registration underthe Act: Penalty: A—J$50,000 (Sec. 95(3))
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Where a company acquiresproperty subject to a register-able charge,itisrequired to
submit prescribed particularsas well asa certified copy of the deed containing the
charge to the Registrar for registration within 21 daysof acquisition.

Penalty: A —J$50,000 (Sec. 96(2))

Where a company issues a debenture (or a certificate of debenture stock) which is
secured by aregistered charge, it shall endorse the debenture/certificate with a
registration certificateissued by the Registrarin respect of the charge.

Penalty: B —J$50,000 (Sec. 98(2))

A certified copy of every instrument creating any charge requiring registration should be
kept by a company atitsregistered office.
Penalty: A —J$2,000 (Sec. 102(2))

Every limited company shall maintain a register of chargesatits registered office and
shall enterthe information required by the Act.
Penalty: B —J$100,000 (Sec. 103(2))

Each company member or creditor may inspect (withoutcharge) and other personsmay
inspect (fora prescribed fee) the copiesofinstrumentscreating a charge orthe register
of charges as the case may be during businesshours.

Penalty: A —J$50,000 and E (J$2,000 per day) (Sec. 104(2))

Registered office & company name

Notice of any change in the situation of the registered office shall be givento the
Registrar within 14 daysof any change.
Penalty: A —J$50,000 (Sec. 106(3))

The company’sname must be clearly painted or affixed on the outside of every office or
place in which itsbusinessis carried on.
Penalty: A —J$50,000, E-J$2,000 (Sec. 107(2))

The company’sname must also be engraved on itsseal, printedon all businessletters,
notices, official publications, promissory notes, billsof exchange, cheques, purchase
orders, invoices, receiptsetc. Any officer of a company who authorisesthe use or issue
of any of the above which do not comply withthe Act:

Penalty: A —J$50,000 and can be held personallyliable. (Sec. 107(4))

A public company having a share capital shall notcommence businessor exercise any
borrowing powersunless it complieswith all requirementsof the Act and the Registrar
certifiesthatitisentitiedto commencebusiness.

Penalty: E—- J$50,000 per day (Sec. 108(6))

Register of members

Every company shall maintaina register of membersand beneficial ownerscontaining
particularsspecified by the Act and notify the Registrar of the place the registerisheld
(or any change in location) within 14 days.

Penalty: A —J$50,000 (Sec. 109(4))
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Every company with 50 ormore membersshall maintain an index of members'names
and update such an index within 14 daysof any change to the register of members.
Penalty: A —J$50,000 (Sec. 110(4))

Every register of members(and index asappropriate) shouldbe open to inspectionto
membersand otherpersons (fora prescribed fee) and copiesprovided asrequested.
Penalty: A —J$50,000 (Sec. 109(4))

Beneficial ownership

Where a company hasnotice of any type of trust affecting the membership of the
company, the company shall enter the particularsof the beneficial ownerinthe register
of members. Where a memberholdspropertyin, or of, a company, he shall notify the
company of the name and addressof the beneficial ownerasspecified in the Act.
Notwithstanding, the company must request in writing information regarding beneficial
ownership atleast once peryear or when directed by the Registrar.

Penalty: A —J$500,000 (Sec. 116(6)(a)

Branch register

Where a company carrieson business in a foreign jurisdiction, itmay maintain a register
of membersresident therein (a branch register). The company shall notify the Registrar
of the existence of, any change in ordiscontinuance of such register (within 14 days)
Penalty: A—J$50,000 (Sec. 118(3))

Any update to the branch register must also be reflected in a timely fashion on the
company’sprincipal registerand a duplicate of the branchregistermust also be
maintained where the principal registeriskept.

Penalty: A—J$50,000 (Sec. 119(7))

Meetings & proceedings

Each yeara company shall hold an Annual General Meeting (AGM) in addition to any
othermeetingsand not more than 15 monthsshall passbetween one AGM and the
next (provided thatif a company holdsitsfirst AGM within 18 monthsof incorporation, it
need not hold an AGM in theyear of incorporation or the following year). Failure to
comply with any of the above.

Penalty: A—J$50,000 (Sec. 126(5))

Every public limited company shall (between 1-3 monthsafterit becomesentitled to
commence business) hold a “statutory meeting” and the directorsshall forward “a
statutory report” to membersatleast 7 days before the meeting (and forward a certified
copy of the report to the Registrar).

Penalty: A /B—J$50,000 (Sec. 127(9))

Every notice calling a meeting of a company shall clearly state that a member entitled to
attend and vote isentitled to appoint a proxy (who need not be a member) to attend and
vote instead of him.

Penalty: A—J$50,000 (Sec. 131(2))
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Invitationsto appointa proxy (along with formsforappointment must be sentto all such
members(or otherwise be available on request)
Penalty: A—J$50,000 (Sec. 131(2))

A notice of an AGM shall (with certain exceptions) containa resolution requested by any
member entitled to attend and vote (at the expense of the company) or a statement
provided by any such member (atthe membersexpense unlessotherwise resolved by
the company).

Penalty: B—J$50,000 (Sec. 137(2))

A copy of certain resolutions (including special and extraordinary resolutions) should be
forwarded to the Registrarwithin 15 daysofbeing passed.
Penalty: A—J$50,000 (Sec. 139(5))

Where articleshave been registered, a copy of every such resolution should be
annexed to every copy of the articlesissued afterthe passing of the resolution. If
articlesare not registered, a copy of such resolution should be sentto any
memberupon request.

Penalty: A—J$1,000 per each copy (Sec. 139(6))

Minutesof all proceedingsof general meetingsand meetingsof directorsor managers
must be entered in books (minute books) kept for thispurpose.
Penalty: A—J$50,000 (Sec. 142(4))

Books containing minutesof general meetingsshall be kept at the company’sregistered
office and be open forinspection (during businesshours) to any member and copiesof
any minutesmust be furnished upon request by a memberwithin 7 days.

Penalty: A—J$50,000 & J$2,000 per offence (Sec. 143(3))

Accounts & audit

Every company shall keep properbooks and documentsof account (asprescribed by
the Act)which reflect a true and fair view of the company’saffairsetc. These booksetc.
shall be kept at the registered office and shall be open to inspection by directors.
Penalty: D (6 months / J$50,000) (Sec. 144(5))

The directorsof the company shall (within 18 monthsof incorporationand subsequently
atleast once every calendaryear) lay before the company in general meeting a profit
and loss account, balance sheetand a directorsreport (in the manner prescribed).
Penalty: D (6 months / J$50,000) (Sec. 145(3))

The accountsof a company shall give a true and fair view of the state of the company’s
affairsand the end of itsfinancial year and shall comply with the requirementsof the
Seventh Schedule of the Act. These requirementsshall not howeverapplyto a
company’sprofitand lossaccount where the company hassubsidiariesand a
consolidated profit andlossaccountisprepared. Penalty: D (6 months / J$50,000)
(Sec. 146(6))
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Where a company hassubsidiaries, then group accountsmust be laid before the
company in general meeting (unlessthe company isitself a subsidiary of another
Jamaican incorporated company). Penalty: D (6 months /J$50,000) (Sec. 147(3))

Every balance sheet of a company must be signed on behalf of the board by two
directors(or in the case of a sole director, that director). Forbanking companies, the
secretary and three directors(or all the directorsif less) must sign the balance sheet.
The profitand lossaccount and any group accountsshall be annexedto the balance
sheet (and approved by the board of directors) along with the auditors' report and
circulated or published accordingly. Penalty: A (J$100,000) (Sec. 152(5))

A copy of the balance sheet (includingany documentto be annexedthereto) to be laid
before the company in general meeting must be sentto each memberof a company,
debenture holdersorother persons entitled to receive notice at least 21 daysbefore the
meeting. Penalty: A (J$100,000) (Sec. 153(3))

Every memberof a public company and debenture holderisentitled to be furnished
(within 10 daysof request) a copy of the last balance sheet of the company (including
any document to be annexedtheretotogetherwith a copy of the auditorsreport on the
balance sheet. Penalty: B (J$2,000 per day) (Sec. 153(4))

Every member of a private company and debenture holderisentitled (within 10 daysof
request) to a copy of the balance sheet of the company and auditorsreport on the
balance sheet (can be charged up to J$200). Penalty: A (J$50,000) (Sec. 153(5))

Where no auditorsare appointed at the AGM, the company isrequired (within 7 days) to
notify the Minister (who may appoint a person to fill the vacancy).
Penalty: A (J$50,000) (Sec. 154(4))

The auditorsshall make a report to the b
membersof the companyin accordance
with the Act and thisreport shall be read
before the company in general meeting
and be open forinspection by any member.

Every auditor shall have aright of access
to the books and accountsetc. of the
company and shall be entitled to require
from the company officersany information
or explanationsnecessary to perform
dutiesof the auditor. The auditorisentitled
to receive noticesin respect of and attend
(and be heard at) all general meetings.
Penalty: A (J$100,000) (Sec. 157(5))

|
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Inspection

Every officerand agent of a company isrequired to produce all booksand documents
etc. to anyinspectorappointed by the Minster and otherwise give all assistance
requested. Failure to do so may resultin the officeroragent being held incontempt of
Court and punished accordingly. (Sec. 163(3))

Costs of an inspection shall be initially defrayed by the Minister but certain personsmay
be liableto repay such costs including personsconvicted on prosecutionorordered to
pay damagesarising from proceedingsbroughtin connectionwith the inspector's
report. (Sec. 164(1))

Where the Minister believesthere isgood reason to investigate the ownership of any
shares or debenturesof a company (and itisunnecessary to appoint an inspector to do
s0), he may require any person who he believeshassuch an interest (or who acted as
an agentorattorney forsuch a person) to supply certain information. Penalty: D (6
months / J$50,000) (Sec. 169(3))

In the eventthat the Minister encountersdifficulty or resistance in securing such
information, he may impose certainrestrictionson the sharesor debentures(including
restrictionson transfer, suspension of voting rightsetc.). Any person who attemptsto
circumvent these restrictions (as outlined by the Act) shall commitan offence. Penalty:
D (6 months /J$50,000) (Sec. 170(5))

Shares ordebenturesmust not be issued in contravention of any restrictionsimposed.
Penalty: A (J$50,000) (Sec. 170(6))

Arrangements & reconstructions

Where a compromise orarrangementisproposed between a company anditscreditors
or members(ora class thereof), the Court may (upon application) order a meeting of
such creditorsor members(or a class thereof).

If a 75% majority agreeto such compromise orarrangement,the Court may sanction it
as binding. Such an order shall have no effect however until a copy of the order
(annexed to the company’sarticles)has been delivered to the Register for

registration. Penalty: A (J$1,000 for each copy in respectof which defaultis made)
(Sec.206(4))

Proper notification of such a meeting (in the mannerand content prescribed) must be

given to creditorsormembers(as the case may be). Penalty: A (J$50,000)
(Sec.207(4))
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Every director must give notice to the company of any mattersrelatingto himself asmay
be necessary to comply with requirements. Penalty: A (J$50,000) (Sec. 207(5))

Where an application hasbeen made to the Court to sanction a compromise or
arrangement proposing a scheme of reconstruction oramalgamationinvolvingthe
transfer of any property or the whole or part of any undertaking of a company, the Court
may by order make provision fora range of mattersprescribed by the Act. Such an
ordermust be delivered to the Register for registration within 7 daysof the order being
made. Penalty: A (J$50,000) (Sec. 208(3))

Winding up
Winding up by the Court

Where the Court makes a winding up order consequent on hearinga windingup
petition, a copy of the order must be submitted forthwith by the company to the
Registrar who shall make a minute thereof. Penalty: B (J$50,000) (Sec. 228(2))

Where the Court has made a winding up orderorappointed a provisional liquidator,
there shall be submitted to the Trustee in Bankruptcy (attachedto the Court) a
statement asto the affairsof the company in the prescribed form andthisshall be
verified by affidavit. The statement shall be submitted and verified by one or more
persons being directors, company secretary or chief officer of the company.

Any person who, without reasonable excuse, failsto comply with the sectionshall be
liableto a fine. Penalty: E (J$2,000) (Sec. 232(5))

In the context of the above, any person who untruthfully statesthat they are a creditor or
contributory of the company shall be guilty of contemptof court and shall be punishable
accordingly. (Sec.232(7))

Voluntarywinding up

Where a company passes a resolution for voluntary winding up, it shall, within 14 days
of passing the resolution, give notice of the resolution by advertisesment inthe Gazette
and in writing to the Registrar. Penalty: A (J$100,000) (Sec. 273(2))

Where itis proposed to wind up a company voluntarily, the directorsof the company
(or in the case of a company having more than two directors -the majority of directors)
may, at a directors' meeting, make a statutory declaration of solvency in the
prescribed manner.

Any director making a declarationwithout having reasonable groundsforthe opinion
thatthe company will be able to pay itsdebtswithin the period specified shall be liable
to imprisonmentfora period not exceeding 6 monthsora fine not exceeding J$50,000
or both. (Sec. 277(3))
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Provisions applicable to all forms
of winding up

If a person, being a past or present officer of a company, carriesout (orfailsto carry
out, as appropriate) a wide range of actionsspecified, they shall be guilty of an offence.
Penalty: C (fine —no limit specified /2 years (or 5 years for certain offences)),
Penalty: D ($3m (or J$5m for certain offences)/ 12 months). (Sec. 318)

If any officer or contributory of any company beingwound up destroys, alters, or falsifies
any books papersor securitiesor makes any false entry etc. in any register or books of
account etc. of the company with the intent to defraud or deceive any person, then they
shall be guilty of an offence. Penalty: D ($2m/ 2 years). (Sec. 319)

Any officer of a company who:

» hasbyfalse pretencesetc. induced any person to give creditto the company;

+ with the intent to defraud the company’screditors, hasmade any gift, transferor
charge on any property of the company; or

+ hasconcealed orremoved any part of the property since (or within2 monthsbefore)
the date of any unsatisfied judgment or order forthe payment of money obtained
againstthe company;

shall be guilty of an offence. Penalty: C (fine —no limitspecified /2 years), Penalty:
D ($3m/ 1 year) (Sec. 320)

If a companyiswound up and itisshown that properbooks and accountswere not kept
by the company throughout the period of 2 yearsprior to the commencement of a
winding up, every officerwho knowingly wasa party to or connived at the default shall
be guilty of an offence (unlessthey can show that they acted honestly and that the
defaultwasexcusable. Penalty: C (fine — no limitspecified /1 year), Penalty: D
($2m/ 6 months) (Sec. 321)

Ifin the course of the winding up of a company, itappearsthat any businessof the
company hasbeen carried out with the intentto defraud creditorsof the company or for
any fraudulent purpose, the Court may (upon application of the Trustee, the liquidator,
any creditor or contributory of the company) declare that any personswho were
knowingly party to thisshall be personally responsible without limitation of liability for all
or any debtsor liabilitiesasthe Court may direct. (Sec. 322)
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Ifin the course of the winding up, it appearsthat any promoter, past or present officer or
liguidator of a company hasmisapplied orretained orbecome accountable forany
money or property of the company or hasbeen guilty of any misfeasance or breach of
trust, the Court may (upon application of the Trustee, theliquidator, any creditor or
contributory) examine the matter and order the officer etc. to repay orrestore the money
or property to the company (plusinterest asappropriate) orto pay compensation as
directed by the Court. (Section 323)

Ifitappearsto the Courtthat any past or present officerorany member of a company
has been guilty of any offence in relationto the company forwhich he iscriminally
liable, the Court may (upon application) directthe liquidator to refer the matter to the
Director of Public Prosecutions. (Sec. 324)

Everyinvoice, order forgoodsor business letterissued by a company in liquidation
shall contain a statementthat the company isbeing wound up. Penalty: B—J$50,000
(Sec.327(2))

Receivers & managers

Everyinvoice, orderforgoodsorbusiness letterissued by company under
receivership shall contain a statement that a receiveror managerhasbeen appointed.
Penalty: B—J$50,000 (Sec. 343(2))

Overseas companies

In the event that any company failsto comply with the provisionsof Part X of the Act
(which governscompaniesincorporated overseascarrying on businessin Jamaica),
then any officer oragent who knowingly or willfully authorisesor permitsthe default
commitsan offence. Penalty: B—J$2,000,000 (Sec. 370)

Where a company failsto appointthe minimum number of directorsor a secretary fora
period of more than three (3) months. Penalty: A—$500,000

’
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