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Update on Advance Pricing Agreement Implementation

The Director General of Taxes (DGT) has issued Regulation No.PER-171 to
provide further guidance in relation to the implementation on Advance Pricing
Agreement (APA).

Previously, the general procedure of APA (such as application procedure,
application withdrawal and renewal, etc.) were stipulated in the Minister of
Finance (MoF) Regulation No.PMK-222.

PER-17 revokes PER-693 and adds to PMK-22. The key highlights stipulated
in PER-17 are as follows:

A. Application procedure

An Indonesian taxpayer may submit an APA application to the DGT
through the tax office where the taxpayer is registered, based on:

a) the initiative of the taxpayer in the form of a Unilateral APA or Bilateral
APA; or

b) the written notification from the DGT regarding the Bilateral APA
application filed by an overseas taxpayer through the tax treaty partner.

For point (a) above, the timing of APA application submission shall be
based on the provision of PMK-22, i.e. within 12 months to six months
before the start of the APA period. Meanwhile, for point (b) above, the
Indonesian taxpayer may lodge the APA application any time before the
start of the APA period.

Based on PMK-22, the proposed transfer pricing arrangement in the APA
application should be based on the arm’s length principle. In addition, the
proposed arrangement should not result in a situation where the operating
profit of the taxpayer is lower than the operating profit already reported in
the Corporate Income Tax Return (CITR) for the three fiscal years

1 DGT Regulation No.PER-17/PJ/2020 (PER-17) dated and effective from 17 September 2020.
2 MoF Regulation No.22/PMK.03/2020 (PMK-22) issued on 18 March 2020. Please refer to
TaxFlash No.12/2020 for detailed discussion on PMK-22.
3 DGT Regulation No.PER-69/PJ/2010 (PER-69) issued on 31 December 2010.
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preceding the APA period. PER-17 now confirms that the operating profit
requirement refers to the profit level which is defined as:

a. a ratio between profit before tax or commercial net income and
turnover; or

b. a ratio between profit before tax or commercial net income and total
expenses.

Given the current economic circumstances as a result of the spread of
COVID-19, meeting this requirement will be difficult for many businesses.
In the event that the APA application is submitted by taxpayer whose
business is adversely impacted by COVID-19, the profit level in the
financial statement projection shall consist of adjusted profit level to normal
condition submitted by taxpayer using the format as attached in PER-17.
However, there is no guidance on what adjustments should or can be
made.

The DGT shall undertake the APA negotiation with the:

a. Taxpayer, in case of Unilateral APA; or
b. Competent Authority of Treaty Partner through Mutual Agreement

Procedure (MAP), in case of Bilateral APA.

Furthermore, in particular for point (b) above, PER-17 stipulates that upon
a Bilateral APA application, of which APA discussion with Competent
Authority of Treaty Partner has been conducted through MAP but Mutual
Agreement has not been reached, a renewal request for MAP
implementation for the purpose of Bilateral APA discussion may be
submitted in accordance with the MAP regulations.

B. APA application withdrawal

A Taxpayer may file a withdrawal of an APA application before the APA
negotiation has been completed. In relation to a Bilateral APA, the DGT
will issue a written notification regarding the termination of Bilateral APA
process and the eligibility for a submission of a request for a Unilateral
APA.

The taxpayer may submit a request for Unilateral APA to the DGT within
10 days since the date of receipt of written notification. The DGT shall then
conduct an APA discussion with the taxpayer within six months (if Bilateral
APA discussion has been conducted) or 12 months (if Bilateral APA
discussion has not been conducted).

C. Evaluation of APA implementation

In the context of monitoring a taxpayer’s adherence to the APA, the DGT
shall evaluate the agreement, which shall encompass:

a. evaluation on compliance with the implementation of APA; and
b. evaluation of the appropriateness of criteria in the determination of

Transfer Price under the APA agreement as outlined in the decision on
effectuation of APA.

Where, based on this evaluation, it is found that the taxpayer did not
comply with the APA, the DGT shall take necessary follow-up actions in
accordance with the provisions of the applicable tax laws and regulations.

Meanwhile, based on the evaluation result as per point (b) above, the DGT
may revisit the APA or cancel the agreement in the APA prior to the end of
APA period in accordance with PMK-22.

In addition, if there are indications that the taxpayer had conveyed
inaccurate information, evidence or statements that were inaccurate, or did
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not convey information or statements that are known or should have been
known to the taxpayer, that may have influenced the outcome of the APA,
then the DGT will issue a notification to the taxpayer in order to clarify
these matters. The taxpayer must submit a written response on this
notification. Failure to do so may result in the cancelation of the APA.

APA re-evaluation

The DGT may also re-evaluate the APA if there are material changes to
the facts and conditions surrounding the Related Party Transaction(s)
covered in the APA with critical assumptions as agreed upon in the APA.
The DGT will issue to the taxpayer a written notification on the review
result. Meanwhile, the taxpayer may also initiate a request to the DGT to
conduct an APA re-evaluation as required.

Should you have any specific questions or would like to discuss further this
topic, please do not hesitate to reach out to any of our PwC Indonesia
contacts as listed below.
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