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OECD and EC release disparate 
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digitalisation of the economy 

9 April 2018 

In brief 

The OECD Inclusive Framework on BEPS (‘IF’, a group of 113 countries) issued its paper Tax Challenges 

Arising from Digitalisation – Interim Report 2018 (the ‘Report’) on 16 March, and held a public webcast 

to discuss its findings. This was followed by the European Commission's (EC’s) recommendations for 

EU-wide adoption on similar topics, which were published on 21 March. A number of countries around 

the world, including within the EU, have also proposed or adopted unilateral measures in recent months. 

While some countries in both the IF and EU are keen to move quickly toward a new international 

allocation of corporate taxation rights that takes certain digital factors (such as contributions from users) 

into account, there are also countries within each that do not believe that this is necessary. The EC and 

the OECD recommend very different solutions to this divergence - where the OECD has proposed a two 

year, detailed review of the issues, aiming to bring countries together, the EC has recommended that EU 

countries assert the right to tax the (direct and indirect) profits generated from provision of digital 

services to users in the EU, and levy turnover taxes until treaty partners agree to recognise this right.  

The potential implications for businesses, governments and tax administrations will depend on the 

extent to which countries proceed with unilateral action, at least until other measures are agreed. There 

is a significant risk of double or multiple taxation in these situations and the number of cross-border 

disputes may rise, while the economic incidence of a turnover-levy most likely would be on consumers. 

 

In detail 

Background 

In its final report on 
Addressing the Tax 
Challenges of the Digital 
Economy in 2015, the OECD 
recognised that the 
digitalisation of the economy 
poses broader tax challenges 
than simply exacerbating the 
base erosion and profit 
shifting (BEPS) challenges 
that the OECD was seeking to 

address at the time. The 
OECD committed to keep 
monitoring the impact of 
digitalisation on the 
international tax framework 
and report back to the G20 in 
2020. The BEPS project 
participants to recommend 
that countries should not 
implement unilateral 
measures to address their 
own concerns, as long as they 
respected their treaty 
obligations while doing so. 

By summer 2017, several 
countries had introduced 
unilateral measures, and 
others - including the EU - 
were considering doing so. 
Against this backdrop, the 
G20 renewed the mandate of 
the OECD’s Task Force on the 
Digital Economy and asked 
for an interim report on their 
progress by April 2018. 

As the OECD’s work 
continued, several individual 
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countries and the EC have - while 
expressing their preference for global 
rule changes - expressed 
unwillingness to wait indefinitely for 
such global agreement. Instead they 
have begun gearing up to introduce 
localised measures to address their 
concerns. 

Emerging trends identified by 
the OECD 
 
Digitalisation brings significant 
productivity gains, which can result 
in financial advantages (particularly 
to early adopters). 

The diffusion of digital technologies 
and the impacts on the economy and 
society has intensified since the 
Action 1 Report in 2015. 

Data collection is doubling every 
year, and combined with advances 
in data analytics and technology 
diffusion, is providing the insights 
necessary to transform and shape 
the way people behave and 
organisations operate. 

Narrow artificial intelligence (AI) is 
already deployed and growing. 
Broad AI will arrive soon.  

Open government data (the 
publication of machine-readable 
data by public entities) is becoming 
the default approach for 
governments as an effort to ensure 
that it is available for appropriate 
use by business, civil society and the 
public at large. 

Nine of the world's top 20 
companies by market capitalisation 
are now digital, compared to 1 in 20 
ten years ago, showing the extent to 
which digital suppliers and service 
providers now underpin the worlds’ 
businesses as well as providing new 
consumer experiences. The 
challenge is to make the most of this 
trend, while ensuring that the 
digitalisation of businesses is 
recognised within the international 
tax system. 

On 16 and 21 March 2018 respectively, 
the OECD and EC published their 
latest positions: 

 From the OECD, this was an 

interim report exploring the 

challenges further, identifying a 

number of differing and currently 

unreconciled positions from its 

broad IF membership, and a 

commitment to spend the next two 

years seeking to bring these 

countries closer together on a 

compromise. 

 From the EC, this included 

proposals for a (turnover based) 

Digital Services Tax targeting large 

businesses, and a new threshold 

for creating a taxable presence for 

all businesses, based on ‘digital’ 

factors including sales, users and 

contracts.   

Other aspects of digitalisation have 
not been specifically addressed, but 
have been acknowledged by the OECD 
as needing further attention. These 
include:  

 how to deal with the gig and 

sharing economies, which are not 

currently well measured and where 

tax administrations believe tax 

compliance is low, 

 business tax functions, the people 

and systems required and the use 

of financial data, and 

 the impact of technology on tax 

administrations, including 

improving taxpayer services and 

reducing compliance burdens. 

Observation: Within the EU 
unanimous agreement is needed 
before changes can be legislated in a 
consistent and coordinated manner. 
Alternatively, the OECD IF would 
need consensus in order to achieve a 
similar outcome amongst its 
members. There are several countries 
(including within the EU) that are 

currently against changes, so change 
at a multilateral level is not imminent. 

Those countries that want action 
appear to be increasingly frustrated by 
the lack of progress in addressing 
their concerns. Reflecting this 
viewpoint, the OECD Report did not 
recommend for or against unilateral 
‘interim’ solutions - instead outlining 
a number of areas that such countries 
must consider before going ahead 
with an international agreement. 

Digitalisation is resulting in 
significant changes to economies - and 
tax bases. The influence has spread far 
beyond the ‘digital economy;’ the 
digital economy increasingly is the 
economy and it cannot be ring-fenced. 
Any changes will therefore impact all 
businesses, however narrowly policy 
makers try to draw them.  

Even if it does not pave the way for 
swift introduction of measures across 
the EU, the EC’s report may embolden 
countries to proceed on their own in 
an effort to collect additional revenues 
and increase the pressure on finding 
solutions that can get global 
agreement. 

OECD Interim Report 

The OECD Report stresses that BEPS 
concerns around double non-taxation 
are being addressed through 
implementation of the BEPS package 
(both for direct and indirect taxes), It 
also states that, while there is growing 
evidence that tax planning practices 
are changing, it is less evident that 
broader challenges raised in the Final 
BEPS Action 1 Report have been 
addressed. 
 
While IF members agree on the 
salient features of digital business 
models (see below), there is no 
consensus on their relevance and 
importance to the location of value 
creation and the identity of the value 
creator: 
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The Report notes a range of measures 
that individual countries have already 
adopted, and the benefits and 
challenges of those measures. Those 
countries however, share a common 
interest in maintaining a single set of 
relevant and coherent international 
tax rules, in order to promote 
economic efficiency and global 
welfare.   

The OECD commits to lead a two-year 
project in order to bring these groups 
of countries together.  It does not 
recommend unilateral action (e.g. 
turnover taxes), although it states the 
arguments of both those opposed and 
those in favour of such measures. 

The two year project will include an 
interim report in 2019. Further, it will 
include a review of the existing tax 
framework’s two key aspects, namely 
the value creation/profit allocation 
and nexus rules, in light of 
digitalisation’s impact on the 
economy.  

Digitalisation, business models and 

value creation 

The Report details the marketplace 
characteristics that have encouraged 
digitisation and the features of digital 
business models that concern some 
countries. The relationship with value 
creation is still regarded as critical. 

There is a focus predominantly on 
multi-sided business models, data, 
and contribution to value of users.  

Marketplaces and structure 

The Report suggests that digital 
marketplaces are often not 
competitive. However, low marginal 
costs and non-rivalry of many digital 
goods implies that new entrants can 
replace an incumbent firm in 
relatively short time. 

The structure of businesses and the 
process of value creation have 
significantly evolved to deal with these 
marketplaces, especially for some 
enterprises. The salient 
characteristics, which will become 
common features of an even wider 
number of businesses as digitalisation 
continues, include:  

. 
The Report suggests there is no 
consensus on the relevance of key 
features and their importance to the 
location of value creation and the 
identity of the value creator. 

Value creation 

The Report identifies three different 
concepts of value creation: 

 

The support activities one might 
typically associate with all of them 
are: procurement, human resource 
management, technology 
development and infrastructure.  

Differentiating primary activities it 
identifies are: 

 Value chain - inbound logistics, 

operations, outbound logistics, 

marketing and sales, service. 

 Value network - network 

promotion and contract 

management, service provisioning, 

and infrastructure operation. 

 Value shop - problem finding, 

problem solving, choices, and 

execution, control/ evaluation. 

Multi-sided business models 

Multi-sided markets are not new, 
although digitalisation has facilitated 
emergence of new such enterprises. 
The Report features key points, 
including: 
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Whether a business operates as a 
multi-sided platform is a choice, and 
there are examples of similar 
businesses operating either in 
competition with each other, or both. 
This is dependent on business 
strategy. 

The challenge, according to the 
Report, is that the features of multi-
sided business models imply that it 
may be optimal for platform operators 
to provide goods or services free of 
charge to end-users on one market 
side. Barter transactions may arise, 
implying that goods or services are 
effectively traded, without monetary 
compensation, against other valuable 
inputs such as, for example, user 
engagement, user data or user-
generated content. 

Data 

The Report looks at the data value 
cycle, noting that it includes several 
interconnected phases. The last phase, 
data-driven decision-making, is where 
transformation into economic value 
occurs. Personal data is a focal point, 
but also mentioned are other forms of 
data like the Internet of Things (IoT). 

 

User participation 

The Report notes that there is a 
spectrum of user participation (from 
highest levels of participation at the 
top to lowest at the bottom): 

 
 
It goes on to suggest that the value of 
user participation varies from 
extremes. For social networks it is a 
central feature (although the 
investment in the platform is what 
attracts users), for vertically 
integrated the relationship is more 
transactional. Active participation 
(and degrees of activity – e.g. 
bookmarking versus posting) is 
distinguished from passive 
participation (which still requires 
some active step, e.g. downloading an 
app).  

Further, ratings and reviews build a 
trust mechanism, which is a 
fundamental component of 
collaborative platforms. 

User-generated content is an 
extremely valuable asset to many 
businesses, since it attracts traffic, 
contributes to trust-building, and in 
some cases, can represent the core of 
the business.  

Observation: The OECD Report’s 
explanation of the nature of digital 
marketplaces, business models and 
characteristics is broad and deep. It 
suggests that policymakers are willing 
to understand the market’s 
complexity. At this stage it seems that 
nothing connected with the 
digitisation of business has been ruled 
out of scope for the potential targeting 
of any new or revised tax measures.  

Adapting the international tax 
system 

While acknowledging these 
divergences, members of the IF agree 
that they share a common interest in 
maintaining a single set of relevant 
and coherent international tax rules, 
to promote, amongst other things, 
economic efficiency and global 
welfare. As such, they have agreed to 
undertake a coherent and concurrent 
review of the two key aspects of the 
existing tax framework, namely the 
profit allocation and nexus rules that 
would consider the impacts of 
digitalisation on the economy. Both 
are currently strongly rooted in 
physical presence. 

IF countries have different 
viewpoints: 

 One group believe that key features 

(particularly reliance on data and 

user participation) lead to (non-

BEPS) misalignments on allocation 

of value creation. They do not wish 

to see change to the broad 

international taxation principles. 

 A second group of countries take 

the view that the ongoing digital 

transformation of the economy, 

and more generally trends 
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associated with globalisation, 

present challenges to the continued 

effectiveness of the existing 

international tax framework for 

business profits. Importantly, for 

these countries, these challenges 

are not exclusive or specific to 

highly digitalised business models. 

 Finally, a third group of countries 

consider that the BEPS package 

has largely addressed the concerns 

of double non-taxation, although 

these countries also highlight that 

it is still too early to fully assess the 

impact of all the BEPS measures. 

These countries are generally 

satisfied with the existing tax 

system and do not currently see the 

need for any significant reform of 

the international tax rules. 

The inclusive Framework will work 
towards a consensus-based solution 
by 2020 (with an update in 2019). 

Observation: With 113 countries 
now involved in the IF, gaining 
consensus on the need for and nature 
of any international tax rule changes 
will be challenging. At this stage, the 
OECD Report does not specifically 
mention specific options for 
addressing a digital or virtual 
permanent establishment (PE) (other 
than in a section that addresses what 
unilateral measures have been taken 
or proposed to date). The threshold 
for determining such a PE and the 
factors to consider when allocating 
profit to it will be key concerns for 
particular countries. These countries 
may prioritise the question of whether 
they might be a winner or loser in 
terms of the impact on their revenues.  

Interim measures 

The Report does not recommend the 
introduction of interim measures. But 
those countries that do want to 
introduce them do not want a 
proliferation of different measures. 

A number are considering excise taxes 
on the supply of certain e-services 
within their jurisdiction. The taxes 
would apply to the gross consideration 
paid for the supply of such e-services 
by a registered e-services supplier. 
Some have already chosen to 
commence action (see ‘Unilateral 
actions’, below). 

The Report outlines a number of risks 
of such action, including: 

 impact on investment, innovation, 

and growth 

 impact on welfare 

 potential economic incidence of 

taxation on consumers and 

business 

 possible over-taxation 

 possible difficulties in 

implementing as only interim 

measures, and 

 compliance and administration 

costs. 

It suggests such countries should also 
consider, for example: 

 compliance with international 

obligations (e.g. scope and non-

discrimination articles under 

double tax treaties, EU 

considerations, and World Trade 

Organisation obligations) 

 impact on commitment to long 

term solution 

 targeting/ scoping challenges 

(e.g.  internet advertising, 

intermediation services,) an impact 

on the broader economy 

 minimisation of over-taxation 

(double taxation, cascading, and 

margin analysis) 

 impact on start-ups, business 

creation, and small businesses 

(through, for example, increased 

costs and compliance obligations) 

– could be addressed through a 

large gross revenue threshold, and 

 cost and complexity (e.g. common 

places of supply for advertising and 

intermediation). 

Observation: Businesses are 
concerned particularly about the 
potential for double or multiple 
taxation where gross revenues are 
taxed. Countries are also uncertain 
about the impact interim measures 
might have on investment and growth. 
This is exacerbated by the possibility 
that the rules in different jurisdictions 
may not be aligned. However, these 
concerns have not prevented some 
countries from taking unilateral 
measures, as noted below. In pointing 
out all the pitfalls, the OECD Report 
may help discourage countries from 
acting, but their political and revenue 
needs are, in some cases, pressing. 
The Report also does nothing to align 
such measures where countries decide 
to take short-term action. 

EC recommendations 

There was increasing interest from a 
number of EU Member States in the 
taxation challenges of digitalisation 
throughout 2017, although there was 
no coalescence around a single 
approach.  The Estonian Council 
Presidency organised meetings to 
discuss the concept of ‘virtual 
permanent establishments’ while the 
Finance Ministers of Germany, 
France, Italy and Spain issued a joint 
statement calling for investigation of 
turnover-based options.  

In December 2017, the European 
Council formally urged the OECD to 
find ‘appropriate solutions’ and 
invited the EC to prepare ‘appropriate 
proposals’ for action at an EU level by 
early 2018. The Council considered 
explicitly that the EC could include 
examination of an equalisation levy 
within this work.   



Tax Policy Bulletin 

 
 

6 pwc 

 

The UK has been particularly active in 
outlining its position since November 
2017 (and refining it in early March 
2018). For the UK, the key element is 
recognizing the value that user bases 
can contribute to digital businesses, 
noting particularly that this can 
benefit social media platforms, 
intermediation platforms and search 
engines, and this approach seems to 
have gathered traction with the EC. 
However, the similarities do not 
extend to the operation of proposed 
long-term solutions. 

The UK favours a tax that targets such 
groups’ global intellectual property 
(IP) residual income. The UK noted in 
March 2018 that it would work with 
other like-minded countries, or alone, 
to introduce turnover-based solutions 
as an interim proxy. 

Italy started the legislative process to 
introduce a turnover tax in December 
2017. France and Slovakia also 
expressed a desire for unilateral 
action.   

The digital tax package 

On 21 March 2018, the EC published 
its digital tax package. In addition to 
an explanation as to why the 
Commission considered that the 
‘digital economy’ was undertaxed, two 
formal Draft Directives and one 
formal recommendation sent to the 
Council and Parliament to consider 
(although the Parliament has only an 
advisory role in the process). 

The package did not include proposed 
amendments to the existing Common 
Consolidated Corporate Tax Base 
(CCCTB) and Common Corporate Tax 
Base (CCTB) proposals - the existing 
Draft Directives are already in Council 
- but the EC remains keen to advise 
Member States how further 
enhancements would ensure that they 
effectively capture digital activities.  

Discussions are already underway on 
this in the Council and in the 
European Parliament, with the 
influential ECON Committee recently 
formally adopting proposals to 
include digital PE thresholds and a 
personal data factor into the CCCTB 
allocation formula.   

“Digitalisation brings countless 
benefits and opportunities. But it 
also requires adjustments to our 
traditional rules and systems. We 
would prefer rules agreed at the 
global level, including at the OECD. 
But the amount of profits currently 
going untaxed is unacceptable. We 
need to urgently bring our tax rules 
into the 21st century by putting in 
place a new comprehensive and 
future-proof solution.” 

“The digital economy is a major 
opportunity for Europe and Europe 
is a huge source of revenues for 
digital firms. But this win-win 
situation raises legal and fiscal 
concerns. Our pre-Internet rules do 
not allow our Member States to tax 
digital companies operating in 
Europe when they have little or no 
physical presence here. This 
represents an ever-bigger black 
hole for Member States, because the 
tax base is being eroded. That's why 
we're bringing forward a new legal 
standard as well an interim tax for 
digital activities.” 

European Commission Press Release 

 

Observation: While the European 
Parliament and Council of the EU will 
consider the proposals in the coming 
months, previous statements made by 
various Member States suggest that it 
will be challenging for them to reach 
swift agreement on these matters - 
and agreement must be unanimous.  

Should they not reach agreement, a 
smaller group of Member States could 
theoretically enter into ‘enhanced 
cooperation’ procedures to legislate as 
a subgroup. However, this is also a 
complex process and has not really 
been successful for other tax 
measures. 

More likely, some individual Member 
States will act alone, leading to 
additional complexity and compliance 
burden for taxpayers due to a lack of 
consistency. 

Draft Directive & recommendation 
for comprehensive solution (digital 
PE) 

The “Proposal for a Council Directive 
laying down rules relating to the 
corporate taxation of a significant 
digital presence” proposes changes to 
existing PE thresholds where ‘digital 
services’ are provided and which pass 
any one of the following tests: 

(i) the revenues from supplying digital 
services to users in that Member State 
exceed EUR 7,000,000 in a tax year, 
or 

(ii) the number of users of a digital 
service in a Member State exceeds 
100,000 in a tax year, or 

(iii) the number of online contracts for 
supplying a digital service that are 
concluded in that tax year by the 
business with individuals or 
businesses who are resident in that 
Member State exceeds 3,000. 

For profit attribution, taxpayers 
should complete a functional analysis, 
and the profit split method should be 
the default unless the taxpayer can 
demonstrate there is a more 
appropriate alternative method. The 
economically significant activities to 
consider with regards to a digital 
platform are: 

https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_significant_digital_presence_21032018_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_significant_digital_presence_21032018_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_significant_digital_presence_21032018_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_significant_digital_presence_21032018_en.pdf
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(a) collection, storage, processing, 
analysis, deployment and sale of user-
level data 

(b) collection, storage, processing and 
display of user-generated content 

(c) sale of online advertising space 

(d) making third-party created 
content available in a digital 
marketplace 

(e) the supply of a digital service not 
listed in points (a) to (d). 

‘Digital service’ has a very broad 
definition, and includes a range of 
services listed in Annex II of the paper 
(but with specific exclusions listed in 
Annex III). 

Alongside the Draft Directive, the EC 
recommends that Member States 
renegotiate their treaties in line with 
the above, such that it has a more 
comprehensive impact. 

Observation: While it would 
represent the most significant 
departure from the OECD’s definition 
of a PE since its inception (in that the 
revised standard would require 
neither establishment, nor 
permanence), on its own, Member 
States changing their domestic 
definitions would impact primarily 
countries with whom they do not have 
double taxation agreements in place 
(that typically rely on the existing 
OECD thresholds). 

However, if Member States are 
encouraged to renegotiate their 
treaties (and even to the extent that 
they may only get traction on 
renegotiating those treaties between 
themselves), this would be a 
significant change in the allocation of 
taxing rights internationally, and 
poses a very low threshold for a 
foreign taxpayer to come within the 
charge to tax. 

The interaction with the digital service 
tax (see below) is interesting - a 3% 
levy on gross profits would be enough 
to wipe out many business’ net 
margins, and this would encourage 
trading partners to either renegotiate 
treaties to accept the digital PE 
concept, or perhaps seek alternative 
retaliatory measures.  

In addition, the profit attribution 
guidelines are unclear, (and in any 
case may not be agreed by treaty 
partners), so additional work would 
be required at the international level 
to limit the instances of double 
taxation. 

However, note that such a drastic 
change would take significant time to 
agree, even among EU Member States, 
and there are a number of countries 
that are not currently in favour of 
taking action before the OECD project 
concludes.    

Digital services tax (DST) 

Recognising the challenges with 
implementing a comprehensive long-
term solution (and the time that it 
would take to agree, enact, and 
renegotiate treaties), the EC considers 
that an interim tax measure would be 
required to ensures that “those 
activities which are currently not 
effectively taxed would begin to 
generate immediate revenues for 
Member States.” 
 
The EC also considers that such an 
approach would help to avoid 
interested Member States from 
introducing unilateral measures in 
disparate ways that could damage the 
Single Market. The range of 
transactions in scope is significantly 
narrower than those listed for the 
comprehensive solution, but they still 
do not require either the buyer or 
seller of digital services to be located 
in the EU - rather the tax would apply 
where EU-based users contribute to 

the generation of revenues from any 
third party. 

The “Proposal for a Council Directive 
on the common system of a digital 
services tax on revenues resulting 
from the provision of certain digital 
services” would apply only to large 
groups (i.e. those whose consolidated 
accounting groups’ global gross 
revenues are €750 million or above). 

Such large groups would need to 
identify whether they generate €50 
million or more of ‘taxable revenues’, 
and if so, pay a 3% gross tax on those 
revenues. Taxable revenues are those 
(net of VAT) that are: 

 created from placing targeted 

advertising on an interface 

(whether the interface is owned by 

those placing, or not) where the 

advert is viewed on a device located 

in the EU and  

 created from making multi-sided 

digital platforms available to allow 

EU users to interact with other 

users and which may also facilitate 

the sale of goods and services 

between them and 

 created from the transmission of 

data generated about EU users (or 

generated from EU users' 

activities). 

The location of users for these 
purposes is where: 

https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_significant_digital_presence_annex_21032018_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/proposal_significant_digital_presence_annex_21032018_en.pdf
https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
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User location is to be determined by 
IP address, or (if more accurate - but 
not necessarily whether practicable) 
through geolocation.  

A range of exemptions would apply, 
particularly in relation to some 
regulated financial services activities. 
However, unlike some of the draft 
proposals that were leaked, they do 
apply to revenues derived from 
associated enterprises outside of a 
group’s financial reporting group. 

From a compliance perspective, 
groups would be able to nominate a 
single company to pay on behalf of the 
whole group, and would have to file 
returns and pay the tax due (within 30 
days of the end of the tax period) for 
all Member States to a single-
nominated tax administration within 
the EU. This administration would 
then distribute the returns and tax to 
other administrations within the 
Union. The nominated taxpayer (and 
Member State of collection) could only 
be changed every three years (or 
sooner where there ceases to be a 
liability in the originally nominated 
Member State). 

DST would not be payable by 
taxpayers whose country of residence 
has agreed to the comprehensive 
solution outlined above through 
amendments to double taxation 

treaties (although how this would 
work within a group context where 
multiple treaties are relied upon 
remains unclear). 

Observation: While the scope may 
appear to be targeted at very specific 
business models, businesses (and 
particularly those relying on digital 
interaction with customers or other 
users) should consider whether their 
current or expected future services 
could be within scope. As noted above, 
the high rate of tax may also be seen 
by the EC as encouraging Member 
State’s treaty partners to agree to 
changes in line with the 
comprehensive proposals, which cover 
a much broader range of activities, so 
the DST could be viewed by the EC as 
a stepping stone toward this. 

In particular, there are some novel 
elements and peculiarities of which 
taxpayers previously not within the 
scope of EU taxes must be aware. For 
example, taxation of a transaction 
where neither the buyer or seller is 
located in the EU, and where a 
taxpayer places an advert on a 
platform without necessarily owning 
that platform. We have not seen an 
analysis on the question to what 
extent using such a threshold could 
lead to state aid for those companies 
that are not within the scope of the 
DST.  

The EC’s proposal suggests that the 
tax would be in force by 1 January 
2020. However, given the differing 
views of Member States on the 
appropriateness of the measure (and 
the time it can take for tax measures 
to be enacted even where there is a 
broad agreement), this is an 
optimistic target. Since the OECD’s 
final report is anticipated in 2020, 
many Member States may want to 
await the outcome before acting.  

Unilateral actions 

As noted above, PwC and the OECD 
have observed an increasing number 
of unilateral measures that seek to 
change the traditional allocation of 
taxing rights (ahead of multilateral 
agreement) in response to 
globalisation and digitalisation. 

The Slovak Republic has a targeted 
measure (expanding ‘fixed place of 
business’ for certain digital 
platforms). India and Israel have 
broadened domestic nexus (significant 
economic presence) rules more 
broadly. Notwithstanding the 
restraints of treaty relief and legal 
interpretations, the OECD considers 
that these measures may work as a 
safeguard against BEPS. 

The OECD also notes a minority view 
that physical presence is not required 
under the UN Model Treaty service PE 
concept (which has been officially 
adopted in Saudi Arabia), but also that 
this is at risk of taxpayer challenge, 
and their efficiency is not yet known. 

There is also an increasing use of 
withholding taxes for software (and 
related) technical services under 
domestic laws that are generally not 
yet included in treaties. 

Italy, Hungary, France, and India 
have introduced various other 
turnover taxes. These regimes face 
challenges, not least with 
enforcement, and revenue collected 
appears modest. 

Finally, more general legislative 
measures targeted at large MNEs 
include the diverted profits tax in UK 
and Australia, BEAT in the US, and 
enhanced cooperation on PEs in Italy. 
These are not solely targeting digital, 
and encourage location of business 
activities locally. The OECD notes that 
these measures are expected to raise 
significant sums. 
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The takeaway 

Change has already started, as 
individual countries grow dissatisfied 
with the allocation of taxing rights 
under the longstanding (and recently 
strengthened) international tax 
framework in a digitalising world. 

Unless international agreement is 
reached swiftly on new bases of 
taxation (and new attribution rules 
thereto) more countries will seek to 
introduce equalisation levies and 
withholding taxes, and to assert 
digital establishments with their own 
rules regarding the profits to be 
attributed to them. These may, in 
turn, result in reaction from other 
countries. 

The compliance and double taxation 
burdens of a wide range of measures 
could be harmful for cross-border 
trade, investment, and the growth of 
the digitalisation of the economy. The 
alternative is a global approach that, 
in time, will leave the international tax 
framework looking very different than 
it is today. 

PwC believes that: 

 the digital economy is not a sector 

that can or should be identified 

clearly and taxed separately 

 digitalisation is an accelerator for 

growth, and taxation should not 

inhibit that more than it does with 

traditional business 

 there is a need to understand how 

value is created in digitalised 

business models and whether this 

is different from traditional 

businesses 

 unilateral actions and potential 

solutions will have a negative 

impact overall (including 

particularly on growth) 

 Countries should take the time to 

consider the perceived problems, 

the real challenges, their impact, 

and potential solutions that could 

attract multilateral consensus. 
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