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EU Member States agree on tax
information disclosure for certain
cross-border arrangements

23 March2018

Inbrief

The Economic and Financial A ffairs Council of the European Union (ECOFIN) Council, comprising
representatives of the Finance/ Treasury ministries of the 28 EU Member States, reached political
agreement on an EU-wide mandatory disclosure Directive on 13 March 2018. Itwill amend furtherthe
EU’s Directive on Administrative Cooperationin the field oftaxation, so it is known as DA C6. 1t will
impose mandatory reporting by taxpayers and intermediaries to the tax administrations of EU Member
Statesofvarious cross-border transactions and arrangements and the consequent automatic exchange of
information between tax ad ministrations onthose transactions and arrangements across the EU.

A 'catch-up'report will be due on 31 August 2020. Thisreport will cover arrangements firstimplemented
betweenthe date the Directive enters into force (20 days from when it appearsin the EU Official Journal
following formaladoption - expected within a month or two) and 1 July 2020, after which arrangements
will be reported quarterly, first on 30 October 2020.

We recognise the need fortax transparency with and between tax administrationsin the EU, as wellas in
general. We welcome a number of the changes thathave beenmade to the draft Directive which was first
published by the European Commissionin June 2017.In particular, the requirements now provide a
longer time frame for reporting, are more specific so as to reduce tax uncertainty in some areas, and
provide more, but notenough, filtersto help prevent over-reporting (in other words, reporting of
arrangements that are not ‘aggressive’ and therefore not the target). However, challengesremain fortax
administrations, taxpayers and a wide range of intermediaries and advisers in determiningand
communicatingwhat triggersa reportingobligation, who needs to make a report, when thatneedstobe
made, andin which Member State(s).

This Bulletinlooks at the package as a whole, the cross-border arrangements and hallmarks that trigger a
disclosure, the person that needsto make the disclosure and the consequences for business, what
informationhastobe disclosed/ exchanged and when, the potential penalties, and the EU law issues to
be considered.
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Indetail

Purpose of the Directive

ECOFIN reached political agreement
on a Directive that will require
Member Statesto adopt domestic
rulesthat atleastsatisfy certain
minimum requirements.

The mainpurpose of DAC61is to
strengthen tax transparency and the
fight againstaggressive tax planning.
The term ‘aggressive tax planning’ is
undefined. Instead, the Directive
references pre-determined hallmarks,
whicharefeaturesthatcould render a
cross-border arrangement reportable.
DA C6 providesfor mandatory
disclosure of cross-border
arrangements by intermediaries, or
individual or corporate taxpayers, to
the tax authorities. It further
mandatesautomatic exchange ofthis
information among Member States’
tax administrations.

Observation: The Directive includes
someimportant differences fromthe
BEPS Action12recommendations,
some of whicharelikelyto makethe
hallmarks difficult to apply and may
lead to uncertainty. Additional EU-
wide guidance would help understand
the intentions and ensure consistent
implementation acrossthe Member
States.

What triggers a disclosure?

Scope

UndertheDirective, an EU-related
cross-border arrangement that meets
specified tax residence/ permanent
establishment (PE)/ impactcriteriais
reportableifit satisfiesat least one of
the specified hallmarks below.

Thereis no definition oftheterm
‘arrangement’,otherthanitincludesa
series ofarrangementsandis
somethingthat comprises more than
one steporpart.

Itis EU-relatedifit involvesat least
two countries,oneofwhichis an EU
Member State.

The residence/ PE/ impact criteria
relateto at least one ofthe following:

different
residenceofthe

parties

dual residence

of any party

arrangement
being part of or
all the business
of a PE

activity of any
party offshore
wherenotaPE

arrangementpossibly
impacting on AEOI or

identifeation of BO

Observation: Thereferenceto an
arrangement possibly impacting
automatic exchange ofinformation
(AEOI) oridentification of beneficial
ownership (BO)is a direct
consequence of specific hallmark D.
Inclusionoftheterm ‘possibly’ further
contributes to thelack of certainty in
that area. Theambiguousterm
‘arrangement’ introduces additional
uncertainty — it was recommended in
BEPS Action12that it shouldbe
defined.

Main benefittest

Thereis an additional testthat is
relevantfor:

¢ the generichallmarks(set outin
sectionA),

o the firstcategoryofspecific
hallmarks (in section B) that covers
circulartransactions, use oflosses
and income conversion,

e and paragraphs1(b)(i), (¢) and (d)
ofhallmarks (in section C) focusing
on the cross-border benefit from
transactions.

This mainbenefittestdoesn’tapplyto
the elements ofhallmarks (C) that

apply tothe EU’s so-called ‘blacklist’
ofnon-cooperative countries (or
OECD framework), double-dip
depreciation, double-dip double tax
relief orundervalued asset transfers.
Nor does the main benefittestapply
to the AEOI and BOtestscomprising
hallmarks (D) or to the transfer
pricinghallmarks (E).

The criterion forthe main benefittest:

o issatisfiedifit canbeestablished
that themainbenefit orone ofthe
main benefitswhich, havingregard
to all relevant factsand
circumstances, a person may
reasonably expect to derive from
an arrangementis the obtaining of
atax advantage,but

e cannot besatisfied purely by a
jurisdiction’s acts to treat the
arrangement preferentially
througha zero/ near-zero rate of
tax,exemptionorspecial relief.

Observation: Noticeably, the
reference has been extended since the
original draft to “the” mainbenefit “or
one ofthe” mainbenefits, making it a
moredifficult testto considerand
complywith. The taxpayer’s motive
hasnowbeen moredirectly addressed
throughthewording “apersonmay
reasonably expect to derive” as
opposedto “one mayexpect”.
However, there are potential linksand
possibleinteractions (for which
guidance mightbe useful) withthe
general anti-avoidance/ anti-abuse
rules (GAARs, which some Member
Statesalreadyhavein place)andthe
minimum standard thatwillbe
required under the EU’s anti-tax
avoidance directive (ATAD). That
standard is expressed by referenceto
the taxpayer’s purpose(s) and thelack
ofvalid commercial reasonsreflecting
economic reality.
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Generichallmarks (A)

The nature ofthe ‘contract’ between
an intermediary and the taxpayeris
relevantto these first three hallmarks.

) Confidentiality -

-from a tax authority or other
intermediaries

= Contingentfee -

by referenceto whether atax
advantageis obtained (orits
slze)

Standardised documentation/

structure

sincludingforms

Observation: These generic
hallmarksall appear similar to the
UK’s disclosure of tax avoidance
scheme (DOTAS) rules. Thissuggests
that such criteria can work effectively,
broadly in line with the proposed
wording, especially since the UK rules
regarding definitionsinclude much
moredetail.

Specific hallmarks[linkedto main
benefittest] (B)

There arethree specific hallmarks
includedin this section. Theybroadly
relateto:

-offset to reduce taxable
Losses profits
«lower taxed revenme
Conversion streams (e.g. capital,
I 5
= transactions resulting in
wivehEtyin@ @l the round-tripping of

funds

Observation: The use oflosses
descriptionis nowmore prescriptive
in referringto contrived steps in

acquiringaloss-making company. The
other hallmarks in this section still
risk being overly restrictivein relation
to EU law, the draft Directive’s
purpose and uncertainty. This excess
restriction could exist, for example:

a) when onerevenue categoryis
taxed at alowerlevel than another
and whether this refers to a
standard tax rate or an effective
tax rate affected by a relief,
exemption or deduction,

b) whenan equity growthfund
wouldbe considered as converting
dividends into capital.

Specific hallmarksrelatedto cross-
border transactions (C)

There arefour different sets of cross-
bordertax planning characteristics
included as hallmarks in this section:

Certain deductible cross-border

payments between assodated
enterprises

-recipient stateless orin zero/ near-

zero tax or blacklist'jurisdiction,
payment preferentially taxed or

Assets subjectto depredation in
more than one country

-doubledip

Claiming relieffrom double taxation

morethan once

-in respect of the sameitem in
differentjurisdictions

-wherematerial differencein
amounts beingtreated as payable

Observation: Theproposed
hallmark relating to thereceiptbeing
taxed at alower-than-EU-average rate
hasbeenremoved (thiscould have
resultedin reporting all paymentsto
some EU Member Statesand third
countries). Referencetothe EU’s
blacklistofnon-cooperative tax
jurisdictions (or the OECD’s

equivalent framework) is retained.
Some ofthetermsarestillnot
extensively defined or are determined
in amanner thatmayleadto
uncertainty (seebelowin relation to
EU law more generally).

a) Inrelationto preferential
taxation, it is unclear whether this
wouldreferto any formoftax
policydecision to apply specific
rates, irrespective of itsnature.

b) This specifichallmarkcarries the
risk of creating a restriction on the
free movementof capital (Article
63 Treaty on the Functioning of
the EU (TFEU))in relationto
third countries. Arguably,
therefore, it is less likely that EU
residents will invest in third
countries (andviceversa). Sucha
restrictionis lessjustifiablein
comparisonto other hallmarks
when considering the Directive’s
purposes. Parties affected by
this should decide whether this is
somethingtheywish to discuss
with thetax authoritiesin their
respective Member States.

Specific hallmarks concerning
automatic exchange of information
or beneficial ownership (D)

This is essentially about arrangements
that circumvent the reportingof
income (and automatic exchange
under DAC/ commonreporting
standard (CRS)),orhidetheidentity
of BO. The AEOI-listed items (see
below)are examples of waysin which
the reporting obligationmay be
undermined. The BOitems (see
below)are characteristics that, if all
are present, willtaintan arrangement
involvinga non-transparent
ownership chain.
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*qguasifinancial

account

stransferto non-AECI
country

. re—c_lta?sinr incomel
capita

AEOCI sre-classify account ar

institution

*usenon-reportable
entity etc

*weak compliance
regime

+lack of substance
= offshore with respect

to any party
+obscured beneficial
owWners

Observation: There areinteresting
contrasts here with the Model
Mandatory Disclosure Rulesfor CRS
Avoidance Arrangements and Opaque
Offshore Structures published by the
OECD. That Model is not a minimum
standard but draws extensively onthe
best practice recommendations in the
BEPS Action12 Report. The AEOI
elementin the Directive matches very
closely the OECDrules. The BO
elementin the Directiveis
substantially shorter andlessdetailed
than the OECDequivalent, potentially
leading to inconsistent
implementation according to which
benchmark is followed.

Specific hallmarks concerning
transfer pricing (E)

This hallmark sectionnow has three
alternative limbs:

Large
transfers
of
functions,
assetsor

The term ‘safe harbourrules’is not
defined.

‘Hard-to-valueintangibles’ (HTVIs)
are briefly defined in relation to the
lack ofreliable comparables [the term
‘comparables’is not defined] for such
assets broadly where the projected
benefitsare uncertain.

Anintra-group [notdefined]cross-
bordertransfer of functions and/ or
risks and/ or assets is withinscopeifa
substantial dropin the transferor(s)
projected annual earnings before
interestand taxes (EBIT) is projected.
This projected dropin EBIT must
occur ‘during the three-year period
after the transfer’. The dropis
substantial ifthose earningsare ‘less
than 50% ofthe projected annual
EBIT ofsuchtransferor or transferors
if the transferhad notbeen made’.

Observation: This hallmarksection
hasbeenthesubjectof much debate
and has changed substantially since
the original Commission draft
Directive. Therenolongeris a
reference to non-conformity withthe
arm’s length principle (ALP) orthe
OECD TP Guidelines. Furthermore,
thereis nolongera requirement to
reportany TP agreement not
otherwisedisclosed asa ruling. These
criteriacouldhaveledto over-
reportingbecause of thenature of TP,
auditsof TP and sign-off (or
consideration of TP in agreeingany
tax return). However, there are

substantial concernswith the final
compromise text, including that:

a) safe harbour rules,as generally
understood by practitioners —
includingwithin the context of the
OECD TP Guidelinesand UN
Practical Manual — are established
and transparently published by
tax authoritiesand governments
to easeadministrationand reduce
the compliance burden (Member
Statesshould seek information
directly from those jurisdictions
ratherthanimposing reporting
burdensonintermediariesand
taxpayers)

b) giventhewealthofinformation
providedon HTVIsin the BEPS
Action 8-10work, and the
expectationthat such reporting
wouldbe made under BEPS
Action13 (TP documentation) in
any event,albeit many months
later, the hallmarkseemsto
constitute a rather insubstantial
descriptionwhichmayleadto
uncertainty,

¢) theprojecionofEBITisavery
subjective measure and, while it
may be clearin some cases, it may
be marginal in others and it is not
apparent whatlevel of evidence
wouldthenberequired.

Who needs to make the disclosure
and where?

The burden ofreporting may fall on
either:

¢ aqualifying intermediary —
includingany person involvedin
designing, marketing, organising,
makingavailable for
implementation or managingthe
implementation ofa reportable
cross-bordertransaction orthose
who knowingly (broadly —see
below)provideaid, assistanceor
advice,or
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¢ a‘relevanttaxpayer’,in cases
wheretheintermediary that would
otherwisereportis entitled to
professional privilege orin the
absenceofa qualifying
intermediary (including wholly ‘in-
house’schemes).

Intermediary filing

While we referto qualifying
intermediary, the Directive definesan
intermediary by referenceto such
person as mentioned above ifthey:

e areresident for tax purposesin a
Member State

e areincorporatedin,and/or
governed by thelawsof, a Member
State

¢ haveaPEinaMember Statefrom
wherethe personprovides the
services in point with respectto the
arrangement, or

o areregistered witha professional
association related tolegal,
taxationorconsultancyservices in
aMember State.

The above order in which the criteria
are listed aboveis also the priority —
from toptobottom —usedin
determiningthe one Member Statein
whichan intermediaryhas to filethe
report (to prevent the additional
burdenonfiles and tax authorities on
multiple reporting). Ifthisresultsin
identifying more than one Member
State (e.g. a dualresident), the
intermediary canfile in its Member
State of choice and provide evidence
to the other(s) State(s) thatit has
doneso.

The reportingofaid, assistance or
adviceis now restricted to those who,
broadly, do so knowingly. That means
youneedto consider the following and
be prepared to produce contrary
evidenceifnecessary:

e relevantfacts and circumstances
e availableinformation

e relevantexpertiseand
understanding

e actualknowledge or a reasonable
expectationofknowledge

e provisionindirectly by meansof
other persons aswell as directly.

Therearebriefrulesfor cases where
thereis morethanonepotential
intermediary with a reporting
obligation. All suchintermediaries
will havetoreportunlesstheycan
provide evidence that the same
informationhasalreadybeen
reported. Thisis a change from the
original draft Directive.

Where anintermediary seeksto take
advantage of a waiver fromreporting
because of the privilege afforded to
them (actingin the course ofthat
profession), they must notify other
intermediariesin relationto that
arrangement. Ifthere areno such
intermediaries, they mustnotify the
taxpayer since the reporting
obligation would then fallonthe
taxpayer.

Observation: Theremoval of the
priority rulein the original draft
Directive for determining which of
multiple intermediaries shouldfile a
reportseemsto create greater
uncertainty. Havingto rely onanother
intermediary (or possibly a tax
authority, evenin a different Member
State) to provide evidence seems
impracticablein many casesinvolving
unconnected intermediaries. The need
for an intermediary to notify other
intermediariesin relationto an
arrangementin respectofwhichit
seeks torely on a privilege waiver now
seems unnecessary — all
intermediarieshave a primary
obligation to file. The referenceto
such privilegeis also a littleunclear,
given thatthe French versionofthe

official text refers to something wider
thanlegal professional privilege (and
the German ECOFIN representative
said that they considerit appliesin the
same wayto varioustax and other
professionals).

The positionforlarge networksof
advisers-and wheretherearelarge
numbersof different advisers - may
require substantial collaboration and
cooperation. In particular, they may
need to decide whetherthereare
several individual arrangements or a
series of arrangementsthat needtobe
reported. Thismay be complicated
further where the lead adviser is
outside the EU butthereare a number
ofotheradvisers withinthe EU,
perhapsall withrelatively minor roles.

Taxpayer filing

The ‘relevanttaxpayer’hasin certain
circumstances (see above) an
obligation to filea reportunderthe
Directive. This primarily means any
person:

¢ towhoma reportable cross-border
arrangementis made available for
implementation,or

¢ whoisreadytoimplementa
reportable cross-border
arrangement, or

¢ who hasimplemented the firststep
ofsuchan arrangement.

Where there is more than one relevant
taxpayerinrelationto an
arrangement, the Directive provides
priority rulesto determine who hasto
file areport, asfollows:

o firstly, ataxpayerthatagreedthe
arrangement with the
intermediary,

¢ secondly, a taxpayer that manages
itsimplementation.

If, afterthat, thereis stillmore than
one such taxpayer, allof them would
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be required tofile a report unless they
can provide evidence thatthe same
information hasalready been reported
(whetherin the same Member State or
a different Member State).

Observation: The original draft
Directive provided priority rules only
inrelationto ‘associated taxpayers’
involvedin the same arrangement. I't
seems more appropriate to provide an
expanded rule, althoughit maybe
difficultto determinein some
situations.

The situationis also a little unclear
where taxpayers repeat planning
using their own resources, butit is
based onprevious advice (although
thereis an option for Member States
to askforannual reportingofsuch
use).

Consequences for business

Businesseswillneedto considerthe
extentto which theirin-house
activitieswould bereportable directly
and wherethe status of intermediaries
would mean theonusforreporting
arrangements discussed with those
intermediarieswould lie with the
business. A business would need

sy stems to identify, capture and report
transactionsas well as the knowledge
ofpeople in both operations and
functions to take therulesinto
accountin carrying out daily business
as well as larger project planning.

Observation: The consequences of
the measuresas set outin the
Directivearefarreaching. Thelack of
clarity in some ofthe wording may
lead to uncertainty and further EU-
wide guidanceis required.

More specifically, businesses may
wish to consider the extentto which
this Directive will affect their attitude
to risk, their tax planning strategy and
operations, including potentially in
the followingareas.

a) Howmuchabusinessis prepared
to be involvedin notifiable
arrangements, possibly
recognising thereportingand
exchange ofthis information as
part ofitsoverall tax
transparency, or whetherit
attributes importance to not being
associated with anynotifiable
arrangements.

b) Any additionalrisks that maybe
generated orincreased asaresult
ofimplementinga disclosable
arrangement, dependingonany
domesticlaws that would
reference them.

¢) Forinboundinvestorsintothe EU
(e.g. fromthe United States), to
what extent would nothavingany
arrangements reported be
considered importantacrossthe
EU asawhole,orinrelationto
particular Member States? Could
thisleadto a behavioural impact
wherebyinbound investors take
adviceonly fromadvisersbased
outside the EU, this havingits
own impact on the EU economy as
well as other consequences?

d) A numberofinternationaltax
transactionsand financing
arrangements may potentiallybe
affected by the deductible cross-
border payment hallmarks (C),
e.g. paymentsofinterestor
royalties, where the receipt
attracts preferential tax
treatment.

e) Itisunclear atthis stagehow the
regimewillapply in practiceto
non-corporate planning, for
examplein relation to employee
mobility, because of the nature
and scope ofthe hallmarks.

What needs to be disclosed and
exchanged

Each Member State willhaveto
determinethescopeandformatofthe
informationto be reported to their tax

administration underthe Directive.
However, this will be partly shaped by
the informationthatwouldhavetobe
transferredin the prescribed format to
the EU’s central database, broadly
relating to:

o theidentification ofintermediaries
and taxpayers,implicitly in the
reporting State (and, where
appropriate, the personswho are
associated enterprises to the
intermediary ortaxpayer —by
virtue of influence ofa 20%
participationin votes, capital or
profitsand taking various
connected persons together),

o thehallmark(s)that givesriseto
the reporting obligation,

e asummary of thearrangement(s),
includingstart dates, any domestic
tax rulesapplicable,and values,

e adescription in abstracttermsof
the relevant businessactivities
involved (with some protection for
specificinformation), and

e theidentification oftheother
Member Statesinvolved, orlikely
to be concerned, and the personin
them thatmaybeaffected.

Observation: The exceptionfrom
disclosure ofa commercial, industrial
or professionalsecretorofa
commercial process, or of information
whosedisclosure would be contrary to
public policy, is welcome yet remains
subjectto interpretation. Thelack of
consistent EU-wide reporting
obligations willmake compliance
challenging, particularly if Member
Statesadopt differing approaches.

Timing of disclosure and
automatic exchange

Therewould generally be a thirty-day
turnaround period for a report to the
domestic tax authority. There are
additionalrules for ‘marketable
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arrangements’, re-usable without a
need to be substantially customised
and for taxpayers repeated use of
particular planning, already reported.
The deadlines are broadly as setout
below.

e Intermediaries

— full information within30
daysafterthe earliestof when
an arrangement becomes
availableto a taxpayerfor
implementation, oris ready
for implementation, or where
the firststepin a serieshas
beenimplemented,

— full information within3o
daysafterthe provision of
assistanceetc., and

— the names, first
implementation dates and
Member State/ affected
person informationforany
new participantsin
marketable arrangementson
athree-monthlybasis.

o Taxpayers:

— full information within30
daysbeginningontheday
after the reportable cross-
borderarrangement,orthe
first stepin a series has been
implemented, and

— [unspecified] information
annually (atthe option of each
Member State) about
repeateduseofan
arrangement.

Afterentryinto force, tax
administrations would be required to
transmit the necessary detailsofthe
information gatheredona calendar
quarterly base, withinone month of
the end ofeach quarter (but there is
also aretrospective catch-up for

arrangements starting almost
immediately,as noted below).

Observation: The thirty-day
turnaroundis morerealisticin
relationto cross-border arrangements
than thefivedaysproposedin the
original draft Directive. There is
considerable uncertainty aboutthe
practical application of theserules.
Thereis no further clarification of the
term ‘made availablefor
implementation’. This is made more
difficultby the final Directive’s
addition ofreferencesto whenit is
ready forimplementation.

Penalties

For failuretoreportaccuratelyand
timely, the proposal requires Member
Statestoimpose domestic penalties
whichareeffective, proportionate and
dissuasive. Inother respects each
Member State candecide the form
and size of these penalties.

Observation: The impositionof
penalties of different dimensionsin
different Member States may
influencethelevels or quality of
reportingwhen considering one State
against another. Thelikelihood of
over-reporting is greaterin those
Member States with higher penalties.

Timeline and legislative process

The first reports to tax
administrations would apply from 1
July 2020. Therefore, the first
exchanges of informationrelated to
thosereports acrossthe EU via the
centraldatabase willbe forthe period
to 30 September 2020, and thefirst
reportwouldbedueby 31 October
2020. However, there willbe a degree
ofretrospective reporting on
arrangements implemented between
the actual date ofentry into force and
30 June 2020 (to bedisclosed to other
tax administrations by 31 August
2020).

DAC6 will nowbe submitted for
formal adoptionat a forthcoming
ECOFIN Council meeting. The
European Parliament gave its opinion
onthe EC’s proposalon 1 March 2018.
The Directive willthen enter into force
on the twentieth day followingthe
date ofitspublication in the Official
Journal ofthe EU. Member States
must transpose the Directive into
theirnationallaws and regulations by
31 December 2019.

Observation: Theretrospective
elementofreporting meansthat
advice andin-house planning
(whether ornottax motivated) thatis
currently being considered maybe
reportablein due courseifthedate of
first step ofimplementationis after
the Official Journal date.

Matters needing considerationin
relation to EU law

The preambleto the Directive
includesvery briefreference to
aspectsofthelegal basisforthe
proposals, subsidiarity (the need for
collective action atthelevel ofthe EU)
and proportionality (representing a
proportionate answer to the identified
problem). Some of the EU law issues
on specific mattershavebeenraised
above. There are also more general
concerns.

Observation: Thewaythemain
benefitstestin general and the
hallmarksin particularhave been
draftedrisks placing a
disproportionateburdenon
intermediaries (or taxpayers where
appropriate). Thismay notbe fully in
line with established CJEU caselaw.
Concerned parties should consider
taking upthis pointwith their
respective Member States.

It follows from the jurisprudence (e.g.
Case C-196/04 Cadbury Sc hweppes
but also subsequent case-law)that
national measuresaimed at tackling
tax avoidance structures should have
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the specific objective of tackling
wholly artificial arrange ments thatdo
notreflecteconomicrealityand that
aim to escapethe tax normally due on
the profits. The measuresshouldbe
suitable and proportionateto achieve
that objective. Member States can
therefore notenactbroad measures
targeted atabusethat capture also
genuine arrangements (atleastnot
without providing the taxpayer with
the possibility to prove otherwise).

On a similarnote, mandatory
disclosurerulesare also aimed at
acting asa deterrentfor tax avoidance
and/or abusive situations. However,
theseshouldbe tailored to their
specificobjective and cannotbe overly
broad and place a disproportionate
burdenontheintermediary or
taxpayer. A general presumption of
tax avoidanceis thus notallowed
under EU law.

Thereis prima facie a difference in
treatmentbased onwhether ‘an
arrangement’ is purely domestic or
also involves cross-border elements.
Aspreviously noted, such a prima
facie restriction may only be justified
under EU law insofar as thelegislation
is specifically targeted and suitable to
achieveits aim. To comply with EU
law the hallmarks would likely need to
be limited to only wholly artificial
arrangements in line withthe CJEU’s
jurisprudence.

Inits decisionin Case C-271/06, Netto
Supermarkt GmbH& Co.OHGv
Finanzamt Malchin, the CJEU clearly
stated that: “Member States must
respect the general principlesoflaw
that formpartofthe Communitylegal
order, which include, in particular, the
principles oflegal certainty and

proportionality and the principle of
protectionoflegitimate expectations”.
The CJEU interprets the principle of
legal certainty as requiringthat
national measuresbe sufficiently clear
and precise and, while the proposed
mandatory disclosure rules will form
part ofa Directive, in our view, the
analysisshould notbe any different.
Tax certainty could beimproved by
implementing in such as way asto
allowthepossibility to consultor
applyinadvanceto atax
administration on the question of
whetheran arrangementis reportable.

Itis unclear to what extentthe needto
detertax avoidance may be
considered a reason of public interest
from a strictlylegal perspective ofthe
CJEU and whether, by reporting
various structures, intermediaries
may potentially be acting contraryto
the EU’s Trade Secrets Directive.
Thereis also caselawofthe CJEU that
moredatacannotberequested than is
absolutelynecessaryto achievethe
purpose ofthat requestand here, with
apurposeoftacklingaggressive tax
planning, it is not clear whetherthe
hallmarksare proportionate to
attaining that objective.

Finally, it is questionable whether the
proposed rules are fully in line with
Article16 ofthe EU Charter of
Fundamental Rightsonthefreedom
to conducta business.

Itisnot clear whether Member States
havefullyconsidered allofthese
points in orderto ensurethe
Directive’s effectiveness in terms of
targeted outcome.

The takeaway

Member Stateshaveagreedona
minimum harmonisedlevel of
mandatory taxdisclosure. Much of the
reportedinformationwillthenbe
sharedwithall other EU Member
States’ competenttax authorities viaa
central EU-level database.

The breadth oftransactions covered is
very large. There will be potential
reportingresponsibilitiesfor both
taxpayersand a widerange of
intermediaries.

Intermediaries and taxpayers should
assesswhatsystems will be needed,
how theywill communicate awareness
ofthe finalrequirements within their
organisations and howtheywill
handle compliance sign-offs. Tax
administrations will benefitfromthe
EU-wide sharing mechanisms already
inplace,but thegatheringof
informationvia local reporting will
need more detailed consideration.

The potential impact of these
measures raises a number of
fundamental issues around tax policy.
The complexity of tax systemsand a
lack ofharmonization of tax systems,
plus a myriad oftax incentives in
different countries, makesbusiness
decisions onwhat constitutes sensible
tax planningas part ofthe
stewardship of resources versus
exposuretorisk fromactionsthat are
seen as ‘aggressive tax avoidance’
highly complex. Therolesof
governments, tax administrations,
taxpayers and intermediaries are all
an essential part of that debate, and
one in whichwe are committed to
continue engaging alongside other
stakeholders.
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edwin.visser@pwc.com
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(NetworkDriver, EU Public Affairs-Brussels)

+31887923696
bob.van.der.made@pwec.com

Belgium Patrice Delacroix
patrice.delacroix @be.pwe.com

Cyprus Marios Andreou
marios.andreou@cy.pwe.com

EstoniaIrenLipre
iren.lipre@ee.pwc.com

Hungary Gergely Juhasz
gergely . juhasz@hu. pwe.com

ItalyClaudio Valz
claudio.valz@it.pwe.com

LuxembourgAlina Macovei
alina.macovei@lu.pwc.com

Norway Steinar Hareide
steinar.hareide@no.pwe.com

Pam Olson, Washington
+1(202)4141401
pam.olson@pwc.com

Will Morris, London
+1(202)3127662

william.h.morris@pwc.com
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+49 302636-5466
arne.schnitger@pwc.com

BulgariaOrlin Hadjiiski
orlin.hadjiiski@bg.pwe.com

Czech Rep. Peter Chrenko
peter.chrenko@cz.pwe.com

Finland Jarno Laaksonen
jarno.laaksonen@fi.pwe.com

Gibraltar Edgar Lavarello
edgar.c.lavarello@gi.pwe.com
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