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In brief 

On December 9, 2015, the Joint Chambers of the Italian Supreme Court issued judgment 24823/15, 

providing a new principle of law regarding a taxpayer’s right to be heard during a tax audit. According to 

this principle, a taxpayer is not afforded the right to be heard by the Italian Tax Authorities in an audit 

carried out on the Tax Authorities’ premises, where the taxpayer is subject to an imminent notification of 

a deed of tax assessment. This can be contrasted to audits performed at the taxpayer’s place of business, 

in which case, the taxpayer will be afforded the right to be heard. Further, in the context of VAT, a 

taxpayer will be allowed the opportunity to contest a final deed of tax assessment, provided the taxpayer 

gives sufficient evidence to support a different conclusion.  

Moreover, the issue regarding the taxpayer’s right to be heard has also been analysed in two recent 

judgments of the First Instance Tax Court of Rome (case no. 716/10/2016) and Florence (case no. 

736/1/2016). The latter, in particular, has been recently submitted to the Italian Constitutional Court to 

obtain a final decision on the constitutionality of a specific provision contained in the Italian taxpayer’s 

Bill of Rights. 

 

In detail 

The context 

The issue referred to the Joint 
Chambers of the Italian 
Supreme Court concerned the 
existence of the general 
principle of a taxpayer’s right to 
be heard.   

More specifically, the core 
question was whether the 
taxpayer’s right to be heard set 
out in Article 12, para. 7, of the 
Law no. 212/2000 (Taxpayer’s 
Bill of Rights) should be 
guaranteed only in case of a 
deed of tax assessment issued 

after an audit carried out at the 
taxpayer’s place of business, or 
whether this right should be 
extended to so called “desk 
audits” (i.e., audits carried out 
at the Tax Authorities’ 
premises).    

The decision and reasoning  

The taxpayer’s Bill of Rights 
include the right to (i) receive a 
copy of the tax audit minutes; 
(ii) submit to the Tax 
Authorities observations and 
objections that shall be taken 
into due consideration; and (iii) 
receive the deed of assessment 
not before sixty days from the 

final tax audit report. According 
to the Italian Supreme Court 
these Bill of Rights apply 
exclusively to tax audits carried 
out at the taxpayer’s place of 
business. 

The Italian Supreme Court 
reasoned that, apart from 
certain exceptions and 
conditions to which the 
taxpayer’s right to be heard is 
guaranteed, neither the Italian 
tax law system nor the 
constitution require 
participation of the taxpayer 
during an audit performed on 
the Tax Authorities’ premises. 
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Accordingly, the Italian Supreme 
Court affirmed the principle of law 
based on which, according to the 
current Italian direct tax law, the Tax 
Authorities are not obliged to hear the 
taxpayer’s observations and evaluate 
its argument before issuing the deed 
of a tax assessment where such audit 
is performed at the premises of the 
Tax Authority. Consequently, the tax 
assessment will be considered valid 
notwithstanding the lack of a prior 
consultation with the taxpayer.  

Notably, this decision can be 
contrasted to the European Union 
(EU), where the taxpayer’s right to be 
heard during the audit procedure is 
safeguarded in Article 41 of the 
Charter of the Fundamental Rights, 
and further provided for in precedent 
of the EU Court of Justice (see, inter 
alia, cases C-129 and C/130/13, 
Kamino International Logistics, C-
276/12, Jirì Sabou and C-349/07, 
Sopropé).  

The decision of the Italian Supreme 
Court can also be contrasted to the 
treatment of VAT.  Given the 
harmonization at the EU level and its 
direct application to the EU Member 
States, the violation of the taxpayer’s 
right to be heard, in the VAT field, 
may affect the validity of the final 
deed of tax assessment. In particular, 
the final deed of assessment in this 
context will be considered invalid 
insofar that (i) the taxpayer, during 
the judicial proceeding, provides 
evidence of a different outcome of the 
tax audit if he/she had been heard by 
the Tax Authorities, and (ii) the 
taxpayer’s arguments are not 
pretentious, but rather set forth in 
good faith. 

The takeaway 

Based on the above, the different 
treatment of the taxpayer’s right to be 
heard depends on whether a tax audit 
is carried out at the taxpayer’s place of 

business (on-site audits), at the Tax 
Authorities’ premises (i.e., desk 
audit), and/or on the nature of the tax 
involved (i.e., income tax or VAT).  
The recent decision of the Italian 
Supreme Court makes is clear that 
taxpayers will not be afforded the 
right to be heard in the context of 
audits carried out at the Tax 
Authorities’ premises.   

It is, however, expected that the 
Italian Supreme Court will soon 
eliminate this inconsistent treatment 
as to the taxpayer’s fundamental right 
to be heard during the tax audit 
procedure. It is further expected that 
the Italian Constitutional Court will 
soon decide on the controversial issue 
of the constitutionality of Italian tax 
provisions that do not provide a 
general principle of taxpayer’s right to 
be heard during a tax audit. 
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