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In brief 

Temporary regulations (T.D. 9738) issued in September 2015 under Section 482 (sec. 1.482-1T, the 

‘Temporary Regulations’) expired on September 14, 2018. The Temporary Regulations set forth rules 

with respect to aggregation of transactions, and provided for a coordinated analysis under multiple code 

or regulatory provisions, with the goal of ensuring that ‘all value’ in interrelated transactions was 

compensated.  See the PwC Tax Insight issued September 22, 2015, for a more in-depth description of 

the Temporary Regulations. 

 

In detail 

The Temporary Regulations 
applied to tax years ending on 
or after September 14, 2015. 
Consequently, the Temporary 
Regulations applied to 
transactions entered into before 
that date that produced US tax 
consequences (such as accrual 
of ongoing royalty income or 
deductions) for a tax year 
ending on or after that date. 

In general, Code section 7805(e) 
provides that temporary 
regulations expire three years 
after issuance. Thus, the 
Temporary Regulations were in 
effect through September 14, 
2018 and covered tax years 
ending on or after September 
14, 2015. The Temporary 
Regulations become ineffective 
for taxable periods thereafter. 

During the three-year period 
following their release, the 

Temporary Regulations 
displaced pre-existing final 
regulations (which also 
provided rules regarding 
aggregation of transactions). 
Upon expiration of the 
Temporary Regulations on 
September 14, 2018, the pre-
existing final regulations ‘re-
emerged’ and became effective 
again. 

However, the Temporary 
Regulations had been 
accompanied by identical 
proposed regulations. Unlike 
temporary regulations, 
proposed regulations are not 
law, but represent only 
proposed guidance that is not 
binding on taxpayers. Moreover, 
unlike temporary regulations, 
proposed regulations do not 
expire, so there is still non-
binding guidance outstanding 
that is consistent with the now 
expired Temporary Regulations.  

The Internal Revenue Manual 
provides that the IRS will not 
take positions contrary to an 
outstanding proposed 
regulation; thus, if taxpayers 
choose to take positions 
consistent with the continuing 
proposed regulations, the IRS 
will not oppose that position. In 
other words, taxpayers may 
choose to follow the approach in 
either the proposed regulations 
or the pre-existing final 
regulations.  

The IRS considers the principles 
reflected in the Temporary 
Regulations to be applicable as a 
general matter under current 
law. Thus, even without these 
specific rules in place as final 
regulations, the IRS would be 
expected to argue (for example) 
that ‘all value’ needs to be 
compensated in intercompany 
transactions under the general 
arm's-length standard, and that 
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interrelated transactions should be 
analyzed in the aggregate as a matter 
of general best method principles. 

Note: The 2017 tax reform legislation 
added a new third sentence to Section 
482 (somewhat similar to the 
Temporary Regulations, but without 
nearly the detail), that sentence also 
provides for aggregation of certain 
related-party transactions when that 
is the most reliable method: 

For purposes of this section, the 
Secretary shall require the 
valuation of transfers of intangible 
property (including intangible 
property transferred with other 
property or services) on an 
aggregate basis or the valuation of 
such a transfer on the basis of the 
realistic alternatives to such a 
transfer, if the Secretary 
determines that such basis is the 
most reliable means of valuation 
of such transfers. 

Although the new statutory sentence 
has some overlap with the provisions 
in the expired Temporary Regulations 
with respect to aggregation, the two 
are not identical or co-extensive. For 
example, the Temporary Regulations 
provided that arm’s-length 
compensation must be consistent 
with, and must account for, all of the 
‘value’ provided between the parties in 
a controlled transaction, without 
regard to the form or character of the 
transaction.  

The Temporary Regulations also 
provided that consideration of the 
combined effect of two or more 
transactions may be appropriate to 
determine whether the overall 
compensation is consistent with the 
‘value’ provided, including any 
synergies among items and services 
provided. This provision is not 
incorporated into the new statutory 
sentence. Also, the statutory provision 
regarding aggregation applies only to 

transactions involving transfers of 
intangible property; the provisions 
regarding aggregation in the 
Temporary Regulations were not so 
limited.  

Observation: The IRS nonetheless 
may view the statutory language and 
the provision in the Temporary 
Regulations as coextensive.  In May of 
this year, an IRS official stated that 
“the language of the 2017 law suggests 
that Congress endorses the IRS's 
views on valuing intangibles.” 

Note: IRS officials publicly stated 
earlier this year that they intended to 
finalize the Temporary Regulations 
before they expired.  Although that 
did not happen, this statement is an 
important signal that the provisions in 
the Temporary Regulations could be 
finalized, as final regulations, at any 
time. The existence of the outstanding 
proposed regulations provides the 
procedural vehicle for the IRS and 
Treasury to finalize those regulations 
without initiating a new regulatory 
process.  

Observation: Such final regulations 
could apply to tax periods beginning 
on the effective date of the expired 
Temporary Regulations. Thus, 
notwithstanding expiration of the 
Temporary Regulations, new 
transactions entered into after 
expiration of the Temporary 
Regulations possibly could become 
subject to the same provisions 
through the issuance of final 
regulations.  

The takeaway 

The temporary regulations issued in 
September 2015 under Section 482 
expired on September 14, 2018. Those 
regulations reflected the approach 
favored by the IRS for pricing 
transactions involving multiple 
controlled transactions or subject to 
multiple Code provisions.  

For transactions occurring after 
expiration of the Temporary 
Regulations, taxpayers may choose to 
apply the approach from either the 
pre-existing final regulations or the 
proposed regulations. However, 
taxpayers should be aware that the 
IRS could finalize the proposed 
regulations at any moment, with the 
consequence that new transactions 
entered into after expiration of the 
Temporary Regulations could become 
subject to the same provisions 
through the issuance of final 
regulations.  
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