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Dear Sir/Madam, 

BEPS Action 10 - Public Discussion Draft on the Revised Guidance on 

Profit Splits 
 

PricewaterhouseCoopers International Limited on behalf of its network of member firms (PwC) 

welcomes the opportunity to comment on the OECD’s Public Discussion Draft on the Revised 

Guidance on Profit Splits (Discussion Draft). 

We appreciate the efforts from the OECD in developing revised guidance on profit splits 

methodologies (PSM) and acknowledge that the issue may be very difficult and complex. The 

Discussion Draft attempts to link the use of the PSM to the new guidance developed under Chapter I 

(in particular the Risk Section) and Chapter VI (Intangibles) of the 2017 OECD Transfer Pricing 

Guidelines (TPG).  However, we believe the principles and approaches outlined in the discussion draft 

could be improved in several ways in order to provide a common understanding and practice for both 

taxpayers and tax administrations as to when and how the PSM should be applied.   

The Discussion Draft builds on the 2016 Discussion Draft and the comments from stakeholders 

received on that 2016 Discussion Draft.  The current Discussion Draft maintains a distinction between 

PSM based upon projected profits and actual profits.  A discussion on several issues that were 

addressed in the 2016 Discussion Draft, such as the guidance on allocation of synergies or the use of 

sequential or parallel PSM, is no longer present in the current Discussion Draft.  We believe those 

deletions strengthen the Discussion Draft, as those issues were difficult to understand and not helpful 

in providing guidance on when the PSM is the most appropriate transfer pricing method.  We agree 

with the decision to remove the specific section in the previous draft on value chain analysis as well. 

There should be no suggestions that VCA is an application of the PSM or that it is required. Including 

it in the discussion on PSM in the TPG may have suggested or encouraged a use of the term ‘profit 

split’ that does not correspond to the ‘transactional profit split method’ with which this part of the TPG 

deals. 
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We have a few suggestions to improve the Discussion Draft even further but would also like to note 

what we regard as a significant danger:  

 There remain some ambiguities in areas that are fundamental to the selection and application 

of the PSM which create the risk that profit split becomes the ‘default’ method when transfer 

pricing gets difficult.  

 

 The ambiguities relating to ‘highly integrated’ operations are of a particular concern because 

here the danger is of introducing a type of global formulary apportionment by another name 

and thereby contradicting the principles on which the TPG are built. 

 

 The examples currently compound this problem because they use subjective, undefined terms 

to support use of the PSM in situations when comparables can generally be found in practice.  

Additionally, the vast majority of the examples conclude that the PSM is the most appropriate 

method, even though in practice it is only infrequently the most appropriate method, leading 

to the risk that the PSM may be seen as almost the default pricing method. 

Our detailed comments are appended to this letter but in summary our suggestions for improving the 

draft are as follows. 

 The Discussion Draft should be streamlined to focus on the basic principle supporting use of 

the PSM as the most appropriate transfer pricing method – when both parties make unique 

and valuable contributions (i.e., contributions for which comparables are not available or 

reliable projections to use an income method). 

 

 It should reflect the implications that the existence of unique and valuable contributions bring. 

Specifically, that it will be impossible to be prescriptive about factors and weightings and that 

they must be chosen on a case-by-case basis so as to be consistent with the division of profits 

that would have resulted if unrelated parties had made their contributions and divided the 

benefits therefrom in proportion to their relative investments. 

 

 The proposed revised guidance in the Discussion Draft in places reads as an apportionment 

methodology and not a method for establishing a transfer price. It should be emphasized that 

the transactional profit split method is a method for arriving at a price for a transaction in 

accordance with the arm’s length principle and is not an actual distribution of profits. 

 

 The factors which should be taken into account in determining whether a profit split of 

anticipated profits or a profit split of actual profits should be used are not well-defined. Having 

followed the debate we believe this is not due to lack of analysis but because the distinction 

and the appropriate circumstances in each case are so varied that it is difficult, if not 

impossible to be clear. Consequently we believe this should be substantially reviewed or 

deleted in its entirety. 

 

 Finally, the proposed revised guidance focusses to some extent on the split of gross profits but 

does not elaborate or explains under what circumstances such split could be more appropriate; 

More detailed responses to the questions to commentators and comments on the discussion draft can 

be found in appendix 1 and appendix 2 respectively. 
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For any clarification of this response, please contact the undersigned or any of the contacts below. We 

look forward to discussing any questions you have on the points we raise above, in our more detailed 

comments or on other specific matters raised by respondents to the Discussion Draft.  We would 

welcome the opportunity to contribute to the discussion and to speak at the public consultation 

meeting to be held in November 2017. 

Yours faithfully, 

 
 

Stef van Weeghel, Global Tax Policy Leader 

stef.van.weeghel@pwc.com 

T: +31 (0) 887 926 763 

 

 

PwC Contacts Email 

Isabel Verlinden isabel.verlinden@pwc.com 

Horacio Peña horacio.pena@pwc.com 

Adam Katz adam.katz@pwc.com 

David Ernick david.ernick@pwc.com 

Stefaan De Baets stefaan.de.baets@pwc.com 

Phil Greenfield philip.greenfield@pwc.com 

Andrew Casley andrew.j.casley@pwc.com 
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Appendix 1 – Specific questions for commentators 
 

1. The discussion draft addresses situations in which profit splits of anticipated profits 
or profit splits of actual profits are appropriate. Where it is established that the 
transactional profit split is the most appropriate method, please comment on the 
factors which should be taken into account in determining whether a profit split of 
anticipated profits or a profit split of actual profits should be used. 

We found the discussion of the terms ‘profit split of anticipated profits’ and ‘profit split of actual 
profits’ to be confusing and difficult to understand.  We recommend substantial redrafting or 
otherwise deletion of this section of the Discussion Draft.    

Typically when using a PSM, the actual profits are split, but the split ratio (or ratios) may be 
determined on the basis of anticipated (or projected) profits (ex ante approach) or actual profits (ex 
post approach).  The application of strict decision factors in determining whether the transfer pricing 
should be established on the basis of a profit split of anticipated profits or a profit split of actual profits 
is contrary to the guidance on ex ante or ex post assumption of risk as discussed in paragraph 1.78 and 
in section C.3.3.1 of the 2017 TPG or to the guidance in paragraph 3.71 which allows both approaches 
or a combination of approaches.  The issue is that the upside and downside effects of the risk are 
attributable to the party (or parties) that assume(s) the risk and the methodology should reflect that in 
line with the accurately delineated transaction. 

The Discussion Draft identifies the sharing of economically significant risk (or the separate 
assumption of closely related risk) as the criteria for determining whether actual or anticipated profits 
are to be split. We do not understand why this issue in particular should be picked out nor do we 
understand what that means. We do not find the referenced example (example 9) to be helpful in this 
regard.  It would seem that the members of an MNE group generally share all economically significant 
risks to a certain extent; therefore it is unclear what the purported connection to any particular risk is.  
As a result, the distinction between actual and anticipated profits seems artificial and therefore 
counterproductive. 

2. A number of profit splitting factors are addressed in the discussion draft. Comments 
are particularly invited on: 

a. Whether the existing references to capital or capital employed as a potential 
profit splitting factor in the current guidance should be retained, and if so, 
what factors need to be taken into account for its selection and application as 
a reliable profit splitting factor.  

The proposed guidance should not exclude any potential profit splitting factor in principle as long as 
the profit split factor chosen is appropriate and reflects the value added or unique and valuable 
contributions to the transactions.  In particular in the financial sector or in capital intensive industries 
capital and capital employed may be an appropriate profit splitting factor.  Alignment is needed with 
the accurate delineation of the transaction and hence it becomes a facts and circumstance test.   
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b. Should headcount of similarly skilled and competent employees be included 
as a potential profit splitting factor, and if so, in what circumstances would it 
be relevant?  

Care needs to be exercised as the use of headcount as a profit splitting factor may be more favourable 
towards labour intensive parts of the group, although headcount may not be linked to or be correlated 
with value creation.    There is the risk of double usage of the factor (for example under workforce in 
place as a comparability factor and as a profit split factor).  Further it may become an arbitrary 
exercise to establish whether the employees in the different locations are effectively similarly skilled 
and competent or not.  When using headcount as a profit split factor payroll or other elements such as 
seniority could be used to weight headcount.  Further we acknowledge that headcount may be 
considered as a comparability issue.  In using factors like headcount or payroll, care should be 
exercised that profits are not shifted towards high cost countries or towards labour intensive parts of 
the group, but reflect the remuneration for the unique and valuable contributions. 

c. Given the existing guidance in Chapters I and IX of the Transfer Pricing 
Guidelines, should adjustments for purchasing power parity be made for 
profit splitting factor amounts, and if so, in what circumstances? 

Purchasing power parity (“PPP”) is not useful for determining profit splitting factors, for several 
reasons.  We consider PPP to be an alternative to exchange rates, but the relevant accounting 
standards (e.g., GAAP or IFRS) use exchange rates not PPP.  Further, determining and calculating PPP 
adjustments is complicated and would be unreliable in practice.  Finally, PPP calculations are likely to 
reflect economic differences between countries that may be irrelevant to the factors being used for the 
profit split. Consequently, exchange rates are a better basis for making adjustments.   

d. What other profit splitting factors should be included in the guidance, and in 
what circumstances? 

The proposed guidance should not be prescriptive and any list or examples should be clearly non-
exhaustive.  Transfer pricing is always based on particular facts and circumstances and in the case of 
profit split, where unique and valuable contributions are being made, this is doubly true. The basic 
principle is that any splitting factor may be acceptable as long as it is aligned with the accurate 
delineation of the transaction and leads to an arm’s length result. 

When the PSM is selected as the most appropriate method there should be flexibility in the choice of 
splitting factors and any limitation thereof should be discouraged provided the splitting factor is 
appropriate and linked to the attributes which lead to its selection as the method used. 

3. Additional examples of scenarios in which a transactional profit split is found to be 
the most appropriate method due to the high level of integration of the business 
operations are sought, together with an explanation as to the reasoning thereto.  

We do not have an additional suggestion on examples where a PSM is the most appropriate method 

due to the high level of integration.   
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Appendix 2 – Detailed comments 
 

Section C.1 General 
 

Paragraph 1 states that “As is the case with all transfer pricing methods, the aim is to ensure that 

profits of the associated enterprises are aligned with the value of their contributions.”  We find this 

statement confusing, as the profits of unrelated parties are not necessarily aligned or equal to the value 

of their contributions.  It seems to be confused with the case where the PSM can be applied to divide 

the profits based on the relative value of the contributions by each of the associated enterprises 

participating in the controlled transactions.  The goal of all transfer pricing methods is to determine 

arm’s length pricing.  It is not clear whether “value” is meant to be something different than arm’s 

length pricing.  We recommend at least defining what is meant by “value” and if that differs from arm’s 

length pricing or otherwise deleting this sentence. 

 

Section C.2 on when a transactional profit split method is likely to be the 
most appropriate method 
 

It is unclear what is meant under paragraph 5 with the term ‘relative appropriateness and reliability of 

the selected method as compared to other methods which could be used’.  There is no further guidance 

on how the term ‘relative appropriateness and reliability …’ must be addressed or interpreted.  The 

selection of the PSM as the most appropriate method must in any way be supported by (or deduced 

from) the functional analysis and the absence of comparables (or the difficulty in obtaining them) 

cannot be a sufficient reason to select the PSM. 

Section C.2.1 discusses the strengths and weaknesses of the PSM.  Paragraph 11 notes that the fact 

that the PSM is rarely used among independent enterprises “should not be a factor” in whether it is the 

most appropriate method.  However, paragraph 15 then notes that “it may also be relevant to consider 

industry practices” regarding whether independent parties actually use “profit splitting approaches.”  

It goes on to note that such industry practices may be a “pointer” and should be “taken into account” in 

determining whether the PSM is the most appropriate method. 

We believe the contradictory nature of these two paragraphs will lead to confusion in practice, and 

therefore recommend deletion of both.  Additionally, deletion of these paragraphs is appropriate 

because, regardless of the OECD view as to whether industry practices regarding use of the PSM by 

independent parties is relevant or not to selection of the PSM as the most appropriate method for 

pricing related-party transactions, that is a larger issue that belongs in Chapter III, Part I, Section A of 

the TPG on selection of the most appropriate transfer pricing method.  In other words, whether use in 

practice of any transfer pricing method (not just the PSM) by independent parties is relevant to 

determination of the most appropriate transfer pricing method for pricing related party transactions is 

a question that must be answered with respect to all transfer pricing methods, not just the PSM. 
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Section C.2.2 discusses the appropriateness of the PSM according to the nature of the transactions, 

including transactions involving intangibles.  Paragraph 18 of that section indicates that the PSM may 

be the most appropriate method for a transfer of fully developed intangibles where no reliable 

comparables can be identified and references are made to the relevant paragraphs in Chapter VI.  The 

guidance in Chapter VI, however, refers in turn to the guidance on PSM and thus it results in a circular 

reasoning.  Nevertheless further guidance on the use of the PSM for such transactions is welcomed.   

Paragraph 18 also makes an explicit reference to the guidance on hard-to-value intangibles (HTVI) 

under Chapter VI.  Such reference to HTVI are not useful in the discussion on PSM and should be 

deleted.   

Section C.2.2.2 addresses highly integrated business operations.  We find this section to be nebulous 

and confusing.  Paragraph 19 notes that most MNE groups are integrated “to some extent,” but that “a 

particularly high degree of integration in certain business operations” may justify use of the PSM as 

the most appropriate transfer pricing method.  Other paragraphs in this section use various synonyms 

for “a particularly high degree of integration” (e.g., “interlinked,” “highly inter-related,” “inter-

dependent,” “a high degree of inter-dependency”) to make the same point. 

We do not believe the use of many synonyms is helpful, particularly in the section which seeks to 

define or explain what the term is supposed to mean and in many cases will amount to the fact that 

both parties are making ‘unique and valuable’ contributions which seems to be the implication of both 

paragraphs 21 and 22. 

Unless the Discussion Draft can define the precise factors which outline the dividing line between the 

integration which exists in “most” MNE groups and the “particularly high degree of integration” 

justifying application of the PSM, then this section should be deleted.  Otherwise we are concerned 

that “integration” can be asserted arbitrarily to justify use of the PSM whenever a tax authority wishes 

to claim a greater share of profits. 

Additionally, paragraph 20 contains a reference to Part III of the Authorised OECD Approach (AOA) 

developed under the 2010 Report on the Attribution of Profits to Permanent Establishments.  

Although the reference is theoretically correct, it is confusing to refer to the AOA in the TPG.  In 

principle the AOA applies the TPG by analogy.  In the AOA some concepts like Key Entrepreneurial 

Risk Taking Functions and Significant People Functions are used that are not known in the TPG.  By 

mixing the TPG and the AOA there is a significant risk that some principles or concepts that are used 

in the AOA may find their – incorrect - application in the TPG.   

Section C.2.2.3 discusses the appropriateness of the PSM where both parties share the assumption 
of economically significant risks, or where each party separately assumes risks that are closely related.   

The Discussion Draft identifies the sharing of “economically significant risks” and the “separate 
assumption of closely related risk” as the criteria for determining whether actual or anticipated profits 
are to be split.  It is unclear what those terms means and we do not find the referenced example 
(example 9) to be helpful.  It would seem that the members of an MNE group generally share all 
economically significant risks to a certain extent; therefore it is unclear what the purported connection 
to any particular risk is.  The Discussion Draft appears to be confusing what unrelated parties do when 
they enter into a partnership with the reasons for using a PSM as the most appropriate pricing method 
in related-party transactions.  And the distinction between actual and anticipated profits seems 
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artificial, as ultimately it is actual profits that are split.  Consequently, we recommend either 
substantially reviewing or deleting both sections C.2.2.3and C.4.1. 

Section C.2.3 discusses the use of PSM in the absence of reliable information.  The proposed 

guidance at the end of paragraph 28 indicates that a lack of comparables alone is not sufficient to use 

the PSM.  This guidance could be strengthened and other examples may be added.  For example not 

only the lack or absence of comparables but also difficulties in finding appropriate comparables do not 

automatically lead to the application of the PSM.  The proposed guidance may clear the way to using 

the PSM as a default method where no or only a few comparables are available or where there are 

difficulties in finding appropriate comparables, without having due regard to the other criteria for 

selecting the most appropriate method.  The reference to the valuable and unique contributions by 

both parties as a condition for the selection of the PSM could be usefully repeated here.  A reference 

could be inserted relating to the use of one-sided methods in the absence of valuable and unique 

contributions by both parties. 

The conclusions of Section C.2.4 are of a general nature and could be better addressed under section 

C.1. (General). 

 

Section C.3 - Guidance for application – In general 
 

Section C.3.1 discusses the approaches to splitting profits.  Unlike earlier versions of the TPG, the 

Discussion Draft limits the approaches to splitting profits to the contribution analysis and the residual 

analysis.  We agree that in practice, after more than 20 years of experience since the 1995 TPG were 

published, no other approaches have been detected.  The wording of the brief discussion in paragraph 

34 on the residual profit split should be aligned with the more in depth discussion in paragraph 37.  

The term ‘one-sided methods and benchmarked using comparables’ in paragraph 37 could be replaced 

with ‘traditional transaction methods or a transactional net margin method, by reference to the 

remuneration of comparable transactions between independent enterprises’.  The text in the 

Discussion Draft can be interpreted as leaving out the CUP-method, which cannot be the intention of 

the draft guidance. 

 

Section C.4. Guidance for application – Determining the profits to be 
split 
 

Section C.4.1. contains a discussion on whether the transactional profits should be split on the basis 

of the actual profits or the anticipated profits.  As already indicated in our comment letter on the 2016 

Discussion Draft, we believe that the distinction in practice between the two approaches is rather 

confusing.  As indicated in that comment letter, a split of anticipated profits is a prospective or ex ante 

basis for setting a price while a split of actual profits is more likely to involve retrospective or ex post 

adjustments to the price of the transaction.  The attempt to link the ex ante and ex post approaches to 

whether the parties do share or not in the assumption of the same economically significant risk or 
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separately assume closely related economically significant risks is artificial (note our comments above, 

that we recommend either substantially reviewing or deleting both section C.4.1 and section C.2.2.3.  

We reiterate that a PSM is a ‘transactional transfer pricing method’ to arrive at a price for a specific 

transaction (or transactions that are appropriately aggregated) and should not be confused with an 

actual distribution of profits amongst the members of the same multinational group.  Such an 

approach would be akin to formulary apportionment. 

Under Section C.4.2 an attempt is made in paragraph 48 to link the measure of profits to be split 

with the accurate delineation of the transaction.  The example in that paragraph is flawed, however, 

since the example seems to assume that market risk is only recorded for accounting purposes at the 

level of volumes of sales and prices charged.  There may be costs or income associated with market risk 

that are recorded at the operational level.  This recording of such costs or income may also depend on 

the domestic accounting systems. In using a PSM it may be appropriate for the parties involved to use 

similar or the same accounting mechanisms for transfer pricing purposes (for example IFRS) in order 

to avoid accounting differences.  The examples in paragraphs 48 and 49 should discuss the split on 

gross or operational level but lack detail on whether a split on gross profit or on net (operational) 

profit is appropriate.  These paragraphs also convey a message that the PSM is an allocation of profits 

methods rather than a price-setting exercise.  The surviving use of the term ‘value chain’ in the last 

sentence of paragraph 48 of the Discussion Draft sits poorly, as that term is not used anywhere else in 

the TPG. 

 

Section C.5 Splitting the profit 
 

Section C.5.1 contains a discussion on the profit splitting factors and indicates they should reflect the 

key contributions to value (paragraph 54).  The guidance further indicates that a functional analysis 

and an analysis of the context of the transactions may be helpful.  The guidance should be 

strengthened and should indicate that a functional analysis is crucial in determining the relative 

contributions of the parties and their weighting.  

Paragraph 58 is incorrect and should be reviewed or deleted.  It inappropriately concludes that 

information contained in the Master File (important drivers of business profit, principal contributions 

to “value creation,” and key group intangibles) can be a useful source of information relevant to the 

determination of appropriate profit splitting factors.  That cannot be true, as the master file is simply 

too broad and general to provide any information useful to the selection of the PSM.  The selection and 

application of the most appropriate method is in principle to be found in the local file. 

Transfer pricing is “facts and circumstances,” and it also must be done at the transactional level.  The 

master file provides no information at all at the transactional level, or even at the level of the legal 

entity, or even at the country level.  It provides information at the MNE Group level.  As noted in the 

Final BEPS Action 13 Report, “Taxpayers should present the information in the master file for the 

MNE as a whole.”  Consequently, the master file provides no relevant information for the selection of 

the transfer pricing method at the transactional level.  
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Examples 
 

We recognise the difficulty of drafting appropriate examples to illustrate the issues concerning the 

selection and the application of the PSM as the most appropriate transfer pricing method and 

appreciate the efforts in that regard.  We believe, however, the examples contain fundamental flaws, 

and should be revised to accurately and correctly reflect the issues and to turn them into useful 

examples.  We also note that most of the examples seem to be missing essential facts to come to the 

conclusion that the PSM is or is not the most appropriate method.  Below we provide brief comments 

on each example with the aim of constructing such fit for purpose examples as mentioned.  

We also note that the conclusion in 8 of the 10 examples is that the PSM is the most appropriate 

transfer pricing method.  We find that troubling as in practice the PSM is only rarely the most 

appropriate method; the examples are prescriptive and seem to put a thumb on the scale in favour of 

use of the PSM in most cases.   

Finally, although the examples use generic descriptions and are meant to be illustrative only, we 

believe the examples address in an inappropriate way commercially rational business structures where 

one-sided transfer pricing methods could be appropriately applied and lead to the wrong conclusions 

without an in-depth analysis of all the facts and circumstances surrounding the case.    The way the 

examples are formulated there is a danger that they will be interpreted as being prescriptive for similar 

cases without performing the appropriate analysis.  

Example 1:  This example is confusing.  Paragraph 69 states that Company A obtains a patent for “a 

new pharmaceutical formulation,” yet paragraph 70 seems to refer to the same item as a “potential 

pharmaceutical product.”  Additionally, the example seems to conclude that Company S’s subsequent 

development of the product and obtaining authorization from the relevant regulatory body is sufficient 

to warrant application of the PSM.  That may be the case in certain circumstances, but would not 

necessarily be so in all cases.  The functions performed by Company S can all be benchmarked, and so 

the parties could have alternatively structured their contract such that Company S was compensated 

with a one-sided transfer pricing method.    

Example 2:  As for example 1 we find this example to be prescriptive.  B Co performs simple 

marketing and distribution functions for which comparables can generally be found and therefore the 

PSM will usually not be the most appropriate method.  Like other examples, the example attempts to 

turn routine contributions into unique and valuable contributions (supporting application of the PSM) 

by inserting arbitrary and undefined adjectives – in this case by stating that B Co performs “extensive” 

advertising, which leads to the tea commanding a “premium” price. 

For the conclusion in this example to be correct it would be necessary to impute additional facts 

supporting a finding that both parties made unique and valuable contributions. But equally, additional 

facts that apply in many real cases would lead to the opposite conclusion. For example, under the 

revised Guidelines as they stand B Co would need to be doing rather more than simply spending 

advertising dollars which may be adequately compensated through a traditional transfer pricing 

method. 
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Example 3:  This example repeats the focus on arbitrary and undefined adjectives (in this case, 

“cutting-edge” global marketing activities and a “sophisticated” algorithm) to attempt to support 

application of the PSM.  We are concerned that tax authorities may inappropriately lean on such 

subjective terminology to arbitrarily assert that comparables can never be found for what are generally 

routine, benchmarkable marketing activities. 

We also find the ipse dixit statement about the importance of certain functions (“The distribution 

activities performed by Company B are a key source of economic advantage over competitors.”) to be 

unhelpful.  It assumes key elements which should be derived from the transfer pricing analysis, and 

makes a general assumption that can seldom be verified (i.e., whether it is the R&D, the 

manufacturing, or the marketing is the key source of economic advantage over competitors).  The 

statement that the economically significant risks are “closely inter-related and interdependent upon 

each other” is similarly unhelpful. 

Example 4:  This example appears to be the cognate to example 3, and makes ipse dixit statements 

going the opposite way (i.e., the marketing activities are “more limited” and are “not a particular 

source of competitive advantage,” “the potential success of the new line of products is largely 

dependent on its technical specifications,” and the risks assumed “are not economically significant.”).  

No objective factors are provided as to how such conclusions can be reached, leading to the risk of 

arbitrary application of the purported criteria for determining appropriateness of the PSM. 

Example 5:  We find this example confusing.  For example, it is not clear what “scaling-up the web 

crawler and deciding the crawling strategy” means.  If these activities involve writing computer code, it 

is not clear why they would warrant use of the PSM for those types of services comparables can be 

generally readily available. 

Example 6:  We find this example not useful as it assumes the conclusion it needs to make; namely, 

that Company B does not make any unique and valuable contributions, the risks are not economically 

significant, and the operations of Company A and Company B are only “integrated” and “dependent” 

“to some degree.” 

Example 7:  The example states that comparables are available for the portfolio management services 

performed by Company A and Company B, but leads to the result that the PSM is nonetheless the most 

appropriate method.  That may be the case if Company A and B had written their intercompany 

contract that way, but it could also be the case that the intercompany contract could have been written 

so that either or both of Company A and Company B was compensated based on the returns indicated 

by the comparables for the portfolio management services.  The conclusion of the example is 

prescriptive. 

The examples assumes that the portfolio managers in each case are active managers.  By assuming 

equal weighting from both companies on the investment committee the example avoids one of the 

more difficult issues, namely the relative value of the allocation of funds compared to stock selection.  

This may be mentioned more explicitly in the example. 

Example 8:  We find this example to be prescriptive as well; the parties could have agreed to a PSM 

or alternatively they could have agreed that any or all three of the related parties be compensated 

based on comparables for the development and manufacturing services performed. 
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Example 9:  For the reasons stated earlier, we recommend that the guidance on the distinction 

between splitting actual or anticipated profits be substantially redrafted or deleted.  And again, the use 

of subjective, undefined adjectives (“intensive” marketing activities, “innovative” marketing activities) 

to attempt to justify use of the PSM is inappropriate. Again, the imputation of additional facts would 

be necessary and additional facts that frequently apply between independent parties would lead to the 

opposite conclusion (for example where the marketing of company B builds on or extends that of 

Company A). 

Example 10:  We find this example not useful, as it makes arbitrary assumptions to justify its 

conclusion.  It simply states that the manufacturing activities of Company A and Company B are 

“integrated” without stating how.  And as we noted before, the fact that activities are asserted to be 

“integrated” provides no useful guidance as to when the PSM is the most appropriate method.  It also 

simply asserts that Company A and Company B are engaged in a “complex” web of intragroup 

transactions, but does not further explains how that complex web is analysed to come to the 

conclusion  that their manufacturing risks are “highly interdependent.”  We believe the example puts 

too much emphasis on arbitrary adjectives which are likely to lead to a great deal of uncertainty in 

application of the PSM. 

 


