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In brief 

The Organisation for Economic Co-operation and Development (OECD) continues to move forward with 

the implementation of its Base Erosion and Profit Shifting (BEPS)-related deliverables.  Recent OECD 

announcements provide both an update and insight into its progress, as well as anticipated areas of 

future work — e.g., profit splits, attribution of profits to permanent establishments (PEs), and financial 

transactions guidance.  These announcements occurred at the 2016 OECD International Tax Conference 

held in Washington, DC on June 6-7, 2016. The first meeting of a new inclusive framework to implement 

BEPS was held in Kyoto, Japan on June 30-July 1, 2016. 

In an important step, the OECD Council approved amendments to the Transfer Pricing Guidelines for 

Multinational Enterprises and Tax Administrations (Transfer Pricing Guidelines), as set out in the 2015 

BEPS Report on Actions 8-10 (Aligning Transfer Pricing Outcomes with Value Creation) and the 2015 

BEPS Report on Action 13 (Transfer Pricing Documentation and Country-by-Country Reporting).  These 

amendments provide substantive guidance, and, in some OECD member countries, governing law for 

those that directly incorporate the Transfer Pricing Guidelines by reference.  In addition, the OECD 

issued implementing guidance on Country-by-Country (CbC) Reporting on June 29, 2016.  (In further 

developments, the OECD has issued discussion drafts seeking public comment on two additional areas.  

See PwC Tax Insight, “Release of BEPS Discussion Draft: Revised Guidance on Profit Splits” and “OECD 

seeks comment on new permanent establishment profit attribution guidance”). 

Reflecting the widespread effects of the OECD’s BEPS project, the Council of the European Union (EU), 

on May 25, 2016, adopted rules on the reporting by multinational companies of specified tax-related 

information, along with the exchange thereof, between member countries.  The directive is said to build 

upon the 2015 OECD BEPS recommendations by implementing Action 13 on CbC reporting.  (In a related 

development, the IRS issued its final CbC reporting regulations.  See PwC Tax Insight, “IRS issues final 

country-by-country reporting rules, addresses voluntary reporting for ‘gap year,’ along with a few points 

of clarification,” dated July 6, 2016. 

 

http://www.pwc.com/gx/en/tax/newsletters/pricing-knowledge-network/assets/pwc-TP-OECD-profit-split-guidance.pdf
http://www.pwc.com/gx/en/tax/newsletters/pricing-knowledge-network/assets/pwc-TP-OECD-seeks-comments-PE-profit-attribution-guidanceF.pdf
http://www.pwc.com/gx/en/tax/newsletters/pricing-knowledge-network/assets/pwc-TP-OECD-seeks-comments-PE-profit-attribution-guidanceF.pdf
http://www.pwc.com/gx/en/tax/newsletters/pricing-knowledge-network/assets/pwc-TP-US-final-CbC-rules.pdf
http://www.pwc.com/gx/en/tax/newsletters/pricing-knowledge-network/assets/pwc-TP-US-final-CbC-rules.pdf
http://www.pwc.com/gx/en/tax/newsletters/pricing-knowledge-network/assets/pwc-TP-US-final-CbC-rules.pdf
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In detail 

Overview of developments  

The OECD’s BEPS project 
recommendations, embodied in final 
2015 reports, increasingly are being 
implemented within both OECD 
member and non-member countries, 
although often not in a fully consistent 
manner.  As part of this 
implementation, political agreement 
on the Anti-Tax Avoidance Directive 
(ATAD) was reached by the EU 
Member States in the Council of the 
EU, meeting through its Economic 
and Financial Affairs (ECOFIN) 
Council on June 17, 2016.  This 
agreement will require EU Member 
States to adopt rules on reporting by 
certain large multinational companies 
of tax-related information and the 
exchange thereof between EU member 
countries.  The agreement also 
addresses certain minimum standards 
to which Member States need to 
adhere in several areas covered by the 
OECD work on BEPS, including 
interest deductibility limitations, 
controlled foreign company (CFC) 
rules, and rules to tackle hybrid 
mismatches.   

These developments reflect that the 
international tax landscape has 
changed significantly for 
multinational companies.  This is 
further supported by the OECD’s 
recent adoption of numerous 
amendments to the Transfer Pricing 
Guidelines (on May 23, 2016).  These 
recent developments are discussed 
below. 

Summary of the OECD/USCIB 

conference  

The annual OECD International Tax 
Conference (OECD Conference) 
sponsored by The United States 
Council for International Business 
(USCIB) was held in Washington, DC, 
on June 6-7, 2016.  Representatives 
from the OECD, U.S. Treasury 
Department, the IRS, other tax 

authorities, the business community, 
and professional tax advisors shared 
their views on the most recent 
developments in the tax arena, with 
special emphasis on the 
implementation phase of the OECD’s 
BEPS project.  A number of highlights 
from the conference on transfer 
pricing and other issues are presented 
below. 

BEPS implementation 

The BEPS project now has entered the 
implementation stage, with the OECD 
having an increased focus on an 
‘inclusive framework,’ i.e., on having 
more countries participate in the 
BEPS work on an equal footing, 
including non-OECD countries. 

To start this process, on June 30-July 
1, 2016, the OECD’s Committee on 
Fiscal Affairs held its first meeting of 
the new inclusive framework to 
implement BEPS.  The gathering 
represented 82 countries and tax 
jurisdictions.  Of those, 36 have 
already formally joined the new 
inclusive framework and have 
committed to implement the BEPS 
package, while the OECD has 
announced that another 21 are likely 
to join the framework in the coming 
months. 

Substantively, the participants began 
their efforts at standard-setting on 
remaining issues, including transfer 
pricing and interest deductibility, as 
well as developing practical guidance 
to support consistent, global 
implementation of their commitments 
to the BEPS package.  More 
specifically, they will focus on 
ensuring implementation of the four 
minimum standards arising from the 
BEPS Project – on harmful tax 
practices, tax treaty abuse, CbC 
reporting, and dispute resolution 
mechanisms – which will be subject to 
a peer review process, alongside 

ongoing monitoring of the other 
elements of the package. 

In support of Action 13 on CbC 
reporting, five additional countries 
signed the Multilateral Competent 
Authority agreement for the automatic 
exchange of CbC reports (CbC MCAA), 
bringing the total number of 
signatories to 44 countries. 

As part of this inclusive framework, 
the OECD was asked to prepare eight 
toolkits, to be supported by the new 
Platform for Collaboration on Tax.  
This Platform is a new collaboration 
between the OECD, the United 
Nations, International Monetary Fund 
and the World Bank.   

The toolkits and expected timelines 
were announced as follows: 

1. Report on Tax Incentives 
(November 2015) 

2. Toolkit on Transfer Pricing 
Comparability (including 
supplementary work on mineral 
pricing) (October 2016) 

3. Report on Indirect Transfers of 
Assets (June 2016) 

4. Toolkit on Transfer Pricing 
Documentation (October 2016) 

5. Toolkit on Tax Treaty Negotiations 
(December 2016) 

6. Toolkit on Base Eroding Payments 
(June 2017) 

7. Toolkit on Supply Chain 
Management (March 2018) 

8. Toolkit on BEPS Risk Assessment 
(March 2018) 

There is a clear understanding by 
businesses and a growing number of 
more developed tax administrations 
that the issues faced by developing 
countries with respect to 
implementation of the OECD’s BEPS 
recommendations will be quite 
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different from those faced by 
developed countries with mature tax 
administrations.  There is a concern 
about how information will be 
accessed and analysed, along with an 
eye toward capacity building.  The 
above toolkits are intended to bridge 
some of these gaps and assist those 
developing countries in effectively 
implementing the BEPS project 
recommendations in a consistent 
manner.  

Observations: The new ‘inclusive 
framework’ and the Platform for 
Collaboration raise fundamental 
questions about how the OECD will 
operate in the coming years as a 
standard-setting body for 
international tax rules.  The OECD 
historically has consisted of a small 
group of relatively like-minded 
member countries, focused on helping 
member countries agree on uniform, 
consistent international tax rules, in 
order to minimize the double taxation 
that could inhibit cross-border trade 
and investment.   

The non-OECD members of the G20 
participated in the BEPS project, 
however, and now the “inclusive 
framework” is open to a broad group 
of countries (representatives of 82 
countries and jurisdictions 
participated in the meeting in Kyoto) 
with divergent views on international 
tax issues.  The BEPS project showed 
the difficulty in achieving consensus 
with non-OECD member countries, 
and where such consensus could not 
be achieved, the OECD sometimes 
resorted to a ‘menu of options’ 
approach, which simply catalogued 
divergent country views.  With the 
‘inclusive framework’ including a 
much broader group of countries even 
than that which participated in the 
BEPS project, it remains to be seen 
whether the OECD’s future tax work 
will reflect consensus around uniform, 
consistent international tax rules or 
whether it will end up simply 
cataloguing divergent country views. 

Risk and transfer pricing 

The OECD Conference focused on the 
risk control framework to be 
addressed by the revised OECD 
Chapter I of the Transfer Pricing 
Guidelines and the implications of the 
current work on attribution of profits 
to PEs. 

It was announced that changes to the 
Transfer Pricing Guidelines were 
approved by the OECD Council on 
May 23, 2016.  The Guidelines are 
now considered ‘officially’ revised, 
from an OECD perspective.  The 
changes were to incorporate BEPS-
related amendments, as set out in the 
2015 BEPS Reports on Actions 8-10 
and 13. 

On the revisions to Chapter I of the 
Transfer Pricing Guidelines, an OECD 
official (Andrew Hickman, Head of 
Transfer Pricing Unit, OECD Centre 
for Tax Policy and Administration) 
emphasized that the new risk 
framework is about specific decision-
making capabilities regarding a 
transaction and that “[p]aper 
allocations of risk cannot override 
actual decision-making capability and 
performance.” 

The new risk framework is expected to 
be reflected in transfer pricing 
documentation and analysis moving 
forward. 

The starting point for such analysis 
remains the actual contract, which 
indicates which party assumes the 
risks.  However, one must then 
analyse whether the conduct of the 
party that assumes the risks also 
demonstrates control of that risk.  
Moreover, the parties that control the 
risk must have the financial capacity 
to assume the risk.  If the conduct of 
the parties does not follow the written 
agreement, there is room for a tax 
administration to recharacterise the 
transaction.  It was also noted that it 
is not relevant if other parties also 
exercise control over the risk.  Rather, 

it is determinative that the party that 
contractually assumes the risk also 
controls it. If other parties also 
exercise control, then that function 
should be compensated appropriately, 
but those other parties do not take on 
the risk.  In this context, control over 
risk is just one condition, but not the 
only condition, to which to attribute 
risk.   

No inference should be drawn from 
the adopted pricing that the risks are 
borne in a particular way.  An analysis 
always should be conducted of the 
substance and allocation of risk, 
followed by the selection of the most 
appropriate transfer pricing method. 

It was noted by the business 
community that an attempt to fully 
anticipate all risks can be a daunting 
task. Questions were raised as to what 
would be considered sufficient 
documentation to accurately delineate 
the transaction. 

The OECD believes that the new 
revised risk framework serves as a 
legitimate process to test actual 
behaviour compared to the recited 
contractual arrangements, as well as a 
reasonable mechanism for testing 
substance thereof.  There was some 
discussion of trying to preserve and 
respect the ex ante contractual 
arrangements versus ex post results, 
where there has been a proper 
analysis under the risk review process. 

Observations: Going forward, 
multinational companies will have to 
focus on how transactions are 
documented, along with the level of 
consistency between the written 
agreements and the actual conduct of 
the parties.  In practice, the new focus 
on ‘accurately delineating the actual 
transaction’ may invite 
recharacterisation of related-party 
transactions by tax authorities for 
mere ‘foot faults,’ or minor deviations 
between contracts and conduct. 
Documentation always is a starting 
point and provides an opportunity for 
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taxpayers to provide clarity in the 
characterization of their transactions.  
A comprehensive functional analysis 
remains a taxpayer’s best defence 
against transfer pricing controversy. 

Permanent establishments 

The OECD provided a review and 
summary of its historical work 
regarding PEs, as well as information 
on the anticipated timing and delivery 
of the work currently under way.  The 
OECD currently is working on 
integrating changes from the 2011 and 
2012 Discussion Drafts, as well as the 
Action 7 (Preventing the Artificial 
Avoidance of PE Status) work, with a 
plan to release in 2017 a revised 
version of  Article 5 (Permanent 
Establishment) of the OECD Model 
Convention (Model Treaty) and 
Commentary.  Importantly, the OECD 
clarified that any changes that are to 
be made (BEPS Action 7 changes to 
Article 5 and its Commentary) would 
be prospective only (as per Paragraph 
4 of the Report on Action 7).   

Observations: There appears little 
motivation, on part of the OECD, to 
seek or implement additional changes 
to the forthcoming Commentary on 
Article 5.  There will be no 
accompanying release for public 
comment prior to finalization in 2017. 

Attribution of profits to PEs 

The OECD noted that risk attribution 
may impact the profit attributable to a 
dependent agent.  In some instances, 
additional profit may be attributable 
under Article 7 of the Model Treaty, 
even if Article 9 (‘Associated 
Enterprises’) has been appropriately 
applied to provide an arm‘s-length 
reward to the dependent agent 
enterprise.  For example, this is the 
case where, under the risk framework 
of Article 9, the functions performed 
do not lead to the assumption of risk 
by the dependent agent enterprise, 
but there are significant people 
functions relevant to the attribution of 

risk to the dependent agent PE under 
Article 7. 

There also might be instances where 
the return on capital used to fund an 
asset, under Article 9, may be 
attributed to the dependent agent PE, 
if the asset is economically attributed 
to the dependent agent PE under 
Article 7. 

A US Treasury Official (Michael 
McDonald, Financial Economist), 
during the June USCIB-sponsored 
OECD Conference, reconfirmed that 
the United States will apply the 
Authorized OECD Approach (‘AOA’) 
in interpreting all double tax treaties 
that specifically adopt the AOA, but 
not to the treaties that do not 
specifically adopt the AOA. 

Observations: Although OECD and US 
Treasury representatives seem to 
acknowledge that the new Article 5 
means a de facto lowering of the PE 
threshold, there also seems to exist a 
view toward a more pragmatic 
approach.  Under that view, tax 
authorities should focus the 
discussions around the existence of a 
PE where additional profit would be 
attributable under Article 7 versus 
Article 9.  See also, PwC Insight link 
noted above on the discussion draft 
issued by the OECD on additional 
guidance on the attribution of profits 
to PEs. 

Profit splits and cost contribution 
arrangements 

The OECD commented on the then 
forthcoming discussion draft on 
Action 10 (Other high-risk 
transactions) inviting clarification of 
the application of the profit split 
method in the context of ‘global value 
chains.’ See above link to PwC’s Tax 
Insight, “Release of BEPS Discussion 
Draft: Revised Guidance on Profit 
Splits.” 

This discussion draft embraces two 
types of profit splits: (i) a profit split 

that sets prices based on a split of 
anticipated profits; and (ii) a profit 
split of actual profits. 

In the split of expected profits, there is 
no further sharing of forthcoming 
risk.  By contrast, for the split of 
actual profits, there is an ongoing 
sharing of risk. 

Methods commonly used to evaluate 
future profits are accepted, such as a 
discounted cash flow valuation.  

It was suggested that profit splits of 
actual profits occur not because of a 
lack of comparables, but because there 
is a willingness to share risk.  In this 
instance, the risk framework of 
Chapter I of the Transfer Pricing 
Guidelines comes into play and the 
parties that share the risk need also to 
control the risk, in addition to having 
the financial capability to bear the 
risk. 

The OECD requested that the business 
community actively engage in this 
work and contribute examples of 
profit split factors.  The OECD 
indicated that an allocation key that 
does not correlate with the actual 
share of risk being borne may be 
inadequate. According to the OECD, 
profit split factors need to be reliable 
and verifiable; profit split factors 
based on relative bargaining power 
may be impossible to verify. 

The OECD clarified that profit splits 
may be applied to split losses as well. 

There will be no change to sections 
D.3 and D.4 of Chapter VI of the 
Transfer Pricing Guidelines on 
intangibles.   

The US Treasury (Brian Jenn, 
Attorney Advisor) asserted, during the 
June OECD Conference, that the 
OECD guidance on Cost Contribution 
Arrangements (CCAs) is consistent 
with the U.S. cost sharing regulations, 
although the former have been 
significantly revised to provide that a 
participant in a CCA must have the 
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capability and authority to control the 
risks associated with the ‘risk-bearing 
opportunity’ under the CCA.   

Observations: The business 
community and its representatives 
should stay engaged with the OECD 
during this critical stage where 
guidance on the use of profits splits is 
further expanded.  Input will be 
required to provide practical insight 
on profit splits factors and 
appropriate applications of this 
transfer pricing method.   

Interest deductibility 

The OECD made clear that the 
interest deductibility work on the 
group ratio rule was merely an 
extension of work previously 
performed.  They see the work as 
providing additional detail, rather 
than any fundamental review or 
reconsideration.  

The discussion draft was released on 
July 11, 2016.  There are details on 
elements of the design and operation 
of the group ratio rule.  The draft is 
not intended to change the BEPS 
Action 4 Report, but rather to add 
further detail and guidance.  The focus 
is on determining the group net 
interest expense, calculating group 
earnings before interest, tax, and 
depreciation (EBITDA) and 
addressing the impact of losses on the 
operation of the rule.   

There also appeared to be sympathy 
(and certainly from the UK) for a 
‘carve out’ for the banking and 
insurance sectors. Significantly, a 
second consultation document will 
address banking and insurance.  
However, it is expected that the yet to 
be released discussion draft will be 
more of a fact-finding exercise than 
the articulation of any definitive or 
particular view. 

Observations: The view that the 
financial services sector requires 

specific guidance is an important 
development.  

Multilateral instrument 

The OECD continues its efforts to 
negotiate and finalize a multilateral 
instrument that will provide an 
update to current income tax treaties 
and conform to the goals of the BEPS 
project Action 15.  The OECD released 
a general ‘discussion draft’ (basically, 
a request for comments) in May 2016 
and sought comments before June 30, 
2016, for a public consultation on July 
7, 2016.  However, it appears unlikely 
that there will be a full discussion 
draft of the substantive provisions of 
the multilateral instrument released 
to the public prior to its being 
finalized. 

Observations: The OECD clearly has 
engaged in a focused effort to make 
the multilateral instrument an 
effective and viable approach to 
achieving its BEPS harmonization 
goals.  At the same time, it appears 
that the OECD recognizes that the 
amount of remaining work required to 
ensure the viability and adoption of 
the instrument is significant.  
Whether and to what extent the OECD 
can overcome such challenges 
remains unclear. 

OECD Council approval of 

amendments to the Transfer 

Pricing Guidelines  

As anticipated, on June 15, 2016, the 
OECD’s Council announced that it had 
approved a number of significant 
amendments to the Transfer Pricing 
Guidelines on May 23, 2016.  These 
changes directly follow both the 2015 
BEPS Report on Actions 8-10 and the 
2015 BEPS Reports on Action 13, both 
of which were endorsed by the G20 
Leaders in November 2015. 

Notably, the Guidelines are integrated 
into the domestic law of a number of 
member countries by direct reference. 

Specific amendments 

The Transfer Pricing Guidelines have 
been modified as follows: 

 The current provisions of Chapter 

I, Section D are deleted in their 

entirety and replaced by new 

guidance. 

 A new paragraph is inserted 

following paragraph 2.9. 

 Paragraphs are added to Chapter 

II, immediately following 

paragraph 2.16. 

 The current provisions of Chapter 

V are deleted in their entirety and 

replaced by new guidance and 

annexes. 

 The current provisions of Chapter 

VI and the annex to this Chapter 

are deleted in their entirety and 

replaced by new guidance and 

annex. 

 The current provisions of Chapter 

VII are deleted in their entirety and 

replaced by new guidance. 

 The current provisions of Chapter 

VIII are deleted in their entirety 

and replaced by new guidance. 

Observations: These amendments do 
not introduce new positions, but 
rather clarify how the BEPS 
recommendations should be read in 
the context of the Transfer Pricing 
Guidelines.  No effective date for the 
revisions to the Transfer Pricing 
Guidelines was provided by the 
OECD, and the timing of the 
implementation of the new transfer 
pricing rules will vary from country to 
country.  As a practical matter, 
however, tax examiners may assert 
that the revisions are mere 
‘clarifications,’ and therefore 
applicable immediately and even 
retroactively. 
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Further work 

The OECD continues its efforts to 
implement additional amendments to 
conform the Guidelines in accordance 
with the other BEPS Action Item 
deliverables.  In its June 15, 2016 
announcement, the OECD made 
particular note of its ongoing work to 
conform Chapter IX (Transfer Pricing 
Aspects of Business Restructurings) to 
the 2015 BEPS Reports on Actions 8-
10.   

On July 4, 2016, the OECD released 
an invitation to review those 
conforming changes in a document 
titled ‘Conforming Amendments to 
Chapter IX of the Transfer Pricing 
Guidelines.’  It is not intended to 
provide new guidance, but simply 
requests a review of the proposed 
amendments in order to align the 
chapter with the approved 
amendments to the Transfer Pricing 
Guidelines made based on the BEPS 
final reports on Actions 8-10 and 13.  
Other conforming amendments to the 
Guidelines are expected to be 
approved later in 2016. 

OECD’s guidance on 

implementation of CbC reporting  

On June 29, 2016, the OECD issued 
more specific guidance on CbC 
reporting, which more specifically 
addresses how ultimate parent entities 
may voluntarily file CbC reports for 
fiscal years beginning on or after 
January 1, 2016, in their jurisdiction 
of tax residence. 

The guidance also indicates that 
voluntary filing will be considered 
‘parent surrogate filing' and thus a 
type of surrogate filing, as detailed in 
the final Action 13 recommendations.  
However, there is a local jurisdiction 
notification requirement by a resident 
constituent entity stating that it is 
neither the ultimate parent nor 
surrogate parent entity, and providing 
the identity and tax residence of the 
reporting entity.  Note: The 

notification requirement applies to 
each local jurisdiction, but the filing 
obligation can be satisfied by one of 
the local resident constituent entities. 

Finally, guidance is provided on how 
to report partnerships, which are ‘tax 
transparent’ having no tax residency.  
The principle to apply in determining 
an MNE Group will be based upon the 
accounting consolidation rules.  
Accordingly, if those rules apply to a 
partnership, then that partnership 
may be a constituent entity subject to 
CbC reporting. 

If a partnership is not tax resident in 
any jurisdiction, then the 
partnership’s CbC items, to the extent 
not attributable to a PE, should be 
included in the line in Table 1 of the 
CbC report for stateless entities.  The 
individual partners that are 
constituent entities also should 
include their share of the 
partnership’s revenues and profits in 
their jurisdiction of tax residence.  The 
CbC report should include a row 
(Table 2) for stateless entities, and a 
sub-row for each stateless entity 
including partnerships that do not 
have a tax residence. 

Notably, in instances when a 
partnership is the ultimate parent 
entity, the jurisdiction under whose 
laws the partnership is formed or 
organized will be determinative, if 
there is no jurisdiction of tax 
residence.  Also, a PE of a partnership 
would be included in the CbC report, 
similar to any other PE. 

EU adoption of CbC reporting  

The EU Council, on May 25, 2016, 
adopted further multinational 
reporting and mandatory automatic 
exchanges rules, in another significant 
sign that the OECDs BEPS project is 
impacting the international tax 
landscape (Council of the European 
Union - Council directive amending 
directive 2011/16/EU as regards 

mandatory automatic exchange of 
information in the field of taxation). 

Specifically, the EU requires Member 
States to implement the OECD’s BEPS 
project Action 13, on CbC reporting by 
multinationals companies that are a 
part of a consolidated group having 
total annual revenue of at least €750 
million. 

Information to be reported 

The companies must report, on a 
detailed CbC basis, the following: 
revenues, profits, taxes paid, 
accumulated earnings, tangible assets, 
and number of employees.  This 
information must be reported, for the 
2016 fiscal year, to the tax authorities 
of the Member State where the 
group's parent company is tax 
resident. 

If the parent company is not an EU 
tax resident and does not file a report, 
it must do so through its EU 
subsidiaries. However, this ‘secondary 
reporting’ will be optional for the 2016 
fiscal year, followed by mandatory 
filing for the 2017 fiscal year. 

CbC reporting public disclosure? 

There has been discussion within the 
EU about whether the CbC reports 
would be made public.  However, no 
decision was announced in this 
regard.  An EU directive proposing 
public disclosure of information 
similar in nature to the CbC reports 
remains under active consideration. 

Information exchange 

The agreed rules require the 
automatic exchange of the associated 
report by and between tax authorities.  
Similar to the OECD’s Action 13, the 
purpose of this exchange is to permit a 
high-level risk assessment for tax 
avoidance related to transfer pricing.  
It will be implemented using the   
EU's existing framework for the 
automatic exchange between tax 
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authorities, which utilizes a common 
communications network. 

The EU Council directive sets 
deadlines of: 

 12 months after the end of the 

fiscal year for companies to file the 

information; 

 a further three months for tax 

administrations to automatically 

exchange the information. 

Finally, the directive requires the 
member countries to establish rules to 
impose penalties on multinational 
companies that fail to perform the 
required reporting. 

Observations: The adoption of CbC 
reporting within the EU was one 
further step toward the intended goals 
of transparency and wide disclosure of 
information. Companies should 
continue to assess how these reporting 
requirements impact them, not only in 
terms of data availability readiness, 
but also alignment of the deadlines set 
out in the various jurisdictions where 
they operate.  Additionally, companies 
with any significant business 
operations within the EU should 
monitor the proposal from the 
European Commission for mandatory 
public disclosure of CbC reports and 
assess the impact of public disclosure 
of such detailed and potentially 
commercially sensitive information. 

The takeaway 

Taken collectively, these 
developments reflect continuing and 
significant progress in implementing 
the BEPS recommendations.  These 
developments indicate that: 

 The OECD is set to release 

additional substantive guidance, as 

it moves to complete updated 

Transfer Pricing Guidelines to 

reflect the approved BEPS 

recommendation by the end of 

2016; 

 The new inclusive framework – 

bringing more stakeholder tax 

jurisdictions into both 

consideration of and potential 

implementation of the BEPS 

recommendations – may make 

achieving consensus more 

challenging, as diverging views 

emerge and solidify; 

 Although some portions of the 

Transfer Pricing Guidelines are 

officially finalized by the OECD, 

questions remain as to the timing 

of implementation of the changes 

in various tax jurisdictions; and 

The new CbC reporting requirements 
are a significant new compliance 
burden on taxpayers. Even if the EU 
proposal for mandatory public 
disclosure of CbC reporting were not 
to be approved, there likely will be 
continuing momentum by some 
jurisdictions to seek this form of 
unprecedented transparency. 
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