
Tax Insights  
from Transfer Pricing 

www.pwc.com 

 

 

The New Zealand BEPS Journey: Key 
policy decisions announced 

August 24, 2017 

In brief 

The New Zealand Government recently announced a number of significant BEPS-related policy 

decisions.  The Government plans to strengthen New Zealand’s transfer pricing rules, tighten rules 

around interest deductibility, counteract permanent establishment avoidance and hybrid mismatches, 

and introduce new administrative measures focused on large multinationals.  

This Tax Insight provides an overview of these policy decisions.  We also highlight key aspects of the 

Multilateral Instrument recently signed by the New Zealand Government, along with 75 other countries.   

The proposals are intended to alert multinational companies operating in New Zealand that their 

structures need to be robust from a commercial perspective and well documented.  The far-reaching 

proposals will significantly increase the compliance burden for New Zealand taxpayers. 

 

In detail 

In September 2016 and March 
2017, the New Zealand 
Government released a number 
of consultation papers setting 
out its BEPS policy proposals, 
designed to make it more 
difficult for foreign 
multinationals to shift profits 
outside New Zealand without 
economic justification.  

Earlier this month, the 
Government announced its final 
policy decisions, covering the 
following topics: 

 Strengthening New Zealand’s 

transfer pricing rules; 

 Introducing stricter tax 

administration measures for 

large multinational groups; 

 Countering permanent 

establishment avoidance; 

 Strengthening New Zealand’s 

interest limitation rules; and 

 Countering hybrid 

mismatches. 

This latest Government 
announcement followed an 
extensive consultation process 
with stakeholders, including 
PwC.  Most of the proposals 
have remained unchanged in 
principle from when they were 
initially announced, but a 
number of important 
clarifications and changes that 
we supported have been made.  

Targeted consultation on some 
aspects of the proposals will 
continue over the next few 
months, with draft legislation 

for all policy measures expected 
to be introduced before 
Parliament towards the end of 
the calendar year and 
enactment targeted for before 
30 June 2018.  If enacted, the 
changes are intended to take 
effect for income years 
commencing from 1 July 2018, 
with limited exceptions.  

Strengthening transfer 
pricing rules 

Under New Zealand’s existing 
transfer pricing rules, cross- 
border associated-party 
transactions must be priced at 
arm’s length, taking into 
account the legal form of the 
transactions.  Although there is 
no mandatory documentation 
requirement, Inland Revenue 
expects taxpayers to prepare 
contemporaneous transfer  
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pricing documentation to support the 
arm’s-length pricing of these 
transactions.   

The Government’s proposals to 
update New Zealand’s transfer pricing 
rules will further align New Zealand’s 
legislation with the OECD’s transfer 
pricing guidelines, BEPS 
recommendations, and Australia’s 
new transfer pricing rules.  
Specifically, the Government proposes 
to: 

 Give Inland Revenue the power to 

make transfer pricing adjustments 

based on the economic substance 

of an arrangement if this differs 

from its legal form; 

 Grant Inland Revenue the ability to 

disregard or reconstruct a 

transaction if the legal form of the 

transaction is not aligned with the 

commercial reality; 

 Add an express reference in the 

legislation to the 2017 OECD 

transfer pricing guidelines; 

 Shift the burden of proof to 

taxpayers to encourage the 

preparation of higher quality 

documentation (without 

introducing mandatory 

documentation requirements); 

 Extend the statute bar in respect of 

transfer pricing matters from four 

to seven years; and 

 Broaden the transfer pricing rules 

to capture investors that ‘act 

together’ but are not ‘associated,’ 

such as private equity investors.   

Observation: The focus on 
economic substance, together with 
shifting the burden of proof, 
represents a fundamental change in 
New Zealand’s transfer pricing rules.  
However, the proposals reflect the 
reality of the enforcement approach 
adopted by Inland Revenue over the 

past few years, and will further 
support Inland Revenue’s efforts to 
impose more stringent transfer 
pricing compliance requirements.    

Observation: Taxpayers should be 
prepared for increased scrutiny from 
Inland Revenue, particularly on the 
substance of the transacting party and 
how it fits into the global supply 
chain.  As a result, we expect that 
there will be an increased need for 
agreed solutions between Inland 
Revenue and other tax authorities, 
with taxpayers seeking solutions in 
the form of bilateral advance pricing 
agreements and via mutual agreement 
procedures in the tax treaties.   

Introducing stricter 
administrative measures for 
large multinationals 

The Government’s proposals also 
include a number of administrative 
measures giving Inland Revenue 
greater power to collect information 
and issue reassessments to 
‘uncooperative’ large multinationals 
(i.e., global turnover exceeding 
EUR750 million).   

The proposals extend Inland 
Revenue’s information-gathering 
powers to information held by group 
members located outside of New 
Zealand.  Under this proposed 
measure, the New Zealand entities 
will be required to provide 
information held by their overseas 
parent or sister companies to Inland 
Revenue.   

Observation: The consequence of a 
‘non-cooperation’ classification is 
severe as it enables Inland Revenue to 
issue assessments prior to completion 
of the statutory disputes resolution 
process.  It remains to be seen how 
‘non-cooperation’ will be defined; 
further consultation in this area is 
expected. 

Countering permanent 
establishment avoidance  

The Government has been concerned 
that sales-related activities conducted 
by associated entities of a non-
resident seller currently may not 
trigger a permanent establishment 
(PE) in New Zealand for the non-
resident.   

New Zealand already has tightened its 
agency PE rules in some of its treaties 
(e.g., Australia).  These changes will 
be more broadly incorporated across 
New Zealand’s treaty network 
following New Zealand signing the 
Multilateral Instrument (MLI).  

However, as not all of New Zealand’s 
treaty partners have agreed to the PE 
article of the MLI, the Government 
has proposed a new domestic PE anti-
avoidance rule, which will apply to 
large multinationals.  

The scope of the new domestic PE 
anti-avoidance rule is intended to 
align with the changes to the PE 
article of the MLI, under which a PE 
will arise for a non-resident if a 
person “habitually concludes 
contracts, or habitually plays the 
principal role leading to the 
conclusion of contracts that are 
routinely concluded without material 
modification by the [non-resident]”.   

Observation: The Government’s 
current intention is to target activities 
closely linked to the conclusion of a 
sale.  At present, it appears that 
marketing services and/or back office 
support functions should not be 
considered sales activities for the 
purposes of the proposed changes.  
However, OECD discussion drafts 
released in June 2017 indicate that 
these services may be incorporated 
into a wider PE definition going 
forward.  The question of scope 
limitation therefore remains a key 
concern.  We expect that there will be 
consultation with policy officials in 
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the next phase before draft legislation 
is released. 

Observation: One core issue does 
not necessarily involve the existence 
of a PE but rather the calculation of 
the resulting tax outcome for New 
Zealand.  As New Zealand has made 
explicit reservation against the 
authorised OECD approach, we have 
urged policy officials to issue guidance 
in the area of PE profit attribution.  
While we expect this issue to be the 
next area of focus by Inland Revenue, 
it is likely to remain the biggest source 
of uncertainty and concern for some 
time for multinationals affected by the 
new rules. 

Strengthening the interest 
limitation rules 

Changes to New Zealand’s thin 
capitalisation regime 

The Government’s proposals do not 
include introducing the OECD’s 
BEPS-recommended EBITDA-based 
test.  Rather, New Zealand will retain 
its current asset-based regime.  That 
is, tax deductions for interest 
payments on debt will continue to be 
deductible if the debt is within a safe 
harbour threshold of 60 percent of 
local asset values (or 110 percent of 
the worldwide group debt/asset ratio).      

However, subtle but potentially 
significant proposals will be made to 
the way in which assets are measured 
for New Zealand thin capitalisation 
purposes.  In particular, the 
Government has proposed that the 
way in which assets are measured will 
be amended to: 

 Require assets to be measured net, 

rather than gross, of non-debt 

liabilities;    

 Require an independent expert’s 

valuation to support the use of the 

net current value rather than the 

financial statement value of assets; 

and 

 Ensure taxpayers do not repay 

loans just before year-end to 

improve thin capitalisation ratios.   

Observation: We expect to be 
involved in further consultation on a 
number of matters in this area 
including other amendments to the 
thin capitalisation rules. 

A new approach to pricing related-
party loans 

Notably, the Government also has 
proposed introducing a new and 
specific restriction on the pricing of 
related-party inbound debt under its 
transfer pricing regime. 

In the Government’s view, while New 
Zealand’s thin capitalisation rules 
limit the amount of deductible 
interest-bearing debt a company can 
have, allowable interest rates on 
related-party debt also potentially will 
need to be limited.  While the 
proposed stronger transfer pricing 
rules (as described above) will enable 
Inland Revenue to disregard or 
reconstruct the legal form of 
uncommercial related-party funding 
arrangements, the Government 
believes a targeted transfer pricing 
rule also is needed.  

The ‘restricted transfer pricing rule’ 
will require all inbound related-party 
loans to be priced as ‘plain vanilla’ 
senior debt with a rebuttable 
presumption of parental support – 
that is, no ‘exotic terms’, unless the 
foreign parent has substantial third-
party debt that includes those terms. 

An administrative safe harbour 
(known as an ‘interest rate cap’), 
which taxpayers can choose to apply, 
also will be introduced.  The safe 
harbour effectively caps the interest 
rate on inbound related-party loans 
based on the highest credit rating of 
the ultimate parent or main operating 
entity of the multinational group, or if 
there is no such entity, the New 
Zealand borrower.  The interest rate 

cap also is required to be calculated 
based on ‘plain vanilla’ senior debt, 
with a maximum five-year term 
proposed.   

Observation: Taxpayers that 
currently are not pricing related-party 
debt in a way consistent with the 
interest rate cap safe harbour 
proposals will need to decide whether 
they will be able to maintain their 
current approach under the new rules, 
or whether it will be preferable to take 
advantage of the safe harbour.  Either 
way, it will be critical for taxpayers to 
keep contemporaneous transfer 
pricing documentation.  Taxpayers 
that choose not to adopt the safe 
harbour should expect strong scrutiny 
and challenge from Inland Revenue, 
and will need to have robust and 
defendable justification that is well-
documented.  

Implementing hybrid 
mismatches rules 

The Government has confirmed it 
intends to implement the full range of 
the OECD recommendations for 
hybrid mismatches, adjusted where 
appropriate for the New Zealand 
context. 

The Government’s general expectation 
is that the anti-hybrid rules would not 
apply to most businesses on the 
assumption that most businesses will 
not have hybrid arrangements when 
the proposals come into effect.  
However, the proposals are broad and 
may apply not only to companies, but 
also to branches (although ‘simple’ 
foreign branches are proposed to be 
excluded), trusts, and limited 
partnerships.  

Observation:  All businesses that 
operate cross-border (i.e., have a 
presence in New Zealand and 
overseas) should consider the 
potential application of the rules to 
ensure they do not have any 
unexpected tax exposure.  The 
Government has proposed some 
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specific limitations in scope to the 
hybrid proposals, and there are 
several areas where it is consulting 
further before making final policy 
decisions. 

Multilateral Instrument (MLI) – 
amending most of New 
Zealand’s DTAs  

New Zealand was one of 76 countries 
to sign, or indicate its intention to 
sign, the OECD’s MLI on 7 June 2017.  
Twenty-eight of New Zealand’s 40 
double tax agreements (DTAs) are 
expected to be covered by the MLI 
after it is enacted by both parties, 
including the DTAs with Australia, 
China, the UK, Japan, and Korea.  
DTAs that will not be changing at this 
stage include those with the United 
States, Malaysia, Taiwan and 
Thailand. 

New Zealand’s strategy has been to be 
comprehensive and adopt as many 
MLI provisions as possible.  

Observation:  The comprehensive 
approach taken by the New Zealand 

Government in adopting the MLI is 
broadly consistent with the changes 
the Government also is proposing 
under domestic law as discussed 
above.  We note that New Zealand is 
virtually alone in the world in taking 
this approach – certainly, New 
Zealand’s major trading partners 
generally have not adopted much 
more than the minimum standards 
required.  It remains to be seen 
whether other countries will extend 
their choices, or whether New Zealand 
will successfully negotiate the changes 
on a bilateral basis over time.  

We are pleased, however, that New 
Zealand policy officials have 
recognised that the complexity of the 
MLI will result in confusion and 
uncertainty for some time, and are 
considering various options to assist 
taxpayers understand the changes.   

The takeaway 

The final policy decisions reinforce the 
New Zealand Government’s 
commitment to the OECD’s BEPS 
Action Plan.  The Government’s focus 

is on bolstering New Zealand’s tax 
rules with a goal that multinational 
companies doing business in New 
Zealand pay what the Government 
perceives as their ‘fair share’ of tax.   

Overall the proposals place greater 
expectations on multinational 
companies operating in New Zealand.  
Taxpayers can expect strong scrutiny 
from Inland Revenue, and should 
review their structures in terms of 
being defendable from a commercial 
perspective and sufficiently supported 
by contemporaneous transfer pricing 
documentation.  

In some instances, the proposals also 
will lead to greater uncertainty.  This 
creates an increased need for agreed 
solutions between Inland Revenue 
and other tax authorities, with 
taxpayers seeking solutions in the 
form of bilateral advance pricing 
agreements and via mutual agreement 
procedures. 
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