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Tax Legislation
Belgium

Parliament approves Belgian transfer pricing
documentation requirements

On June 29, 2016, the Belgian Parliament adopted the
‘programme law’ (introduced on June 2, 2016) that
contains the introduction into Belgian tax law specific
transfer pricing documentation requirements (published

in the Belgian Official Gazette of July 4, 2016). These
requirements are based on Action 13 of the Organisation
for Economic Co-operation and Development (OECD)/

G20 Base Erosion and Profit Shifting (BEPS) project. Only
minor adjustments with no effect on the technical content of
the draft programme law were made.

The relevant articles of the programme law introduce a three-tier
documentation approach as provided under BEPS Action 13: Master
file, local file, and country-by-country reporting (CbCR). According to
the newly adopted documentation requirements, Belgian entities of a
multinational group that exceed one of the following criteria need to
submit to the tax authorities a master file and a local file (the detailed
form that is part of the local file only when at least one of the business
units of the entity has realised intra-group cross-border transactions of
more than one million euros [EUR]):

¢ operational and financial revenue of at least EUR 50 million,
excluding non-recurring revenue

e balance sheet total of EUR 1 billion, or

¢ annual average number of employees of 100 full-time equivalents.

Belgian ultimate parent entities of a multinational group with a gross
consolidated group revenue of at least EUR 750 million should file

a CbCR. Under certain conditions, the Belgian entity that is not the
ultimate parent entity of the multinational group may be required to
file the CbCR directly with the Belgian tax authorities.

The master file and CbCR should be filed no later than 12 months
after the last day of the reporting period concerned of the
multinational group. The local file, however, should be filed with
the tax return concerned.

The programme law also introduces specific transfer pricing
documentation penalties, ranging from EUR 1,250 to 25,000.

Currently, the Royal Decrees covering the implementation measures of
the newly adopted documentation requirements are being drafted. It is
expected that these implementation measures will be finalised by the
end of September or early October 2016.

PwC observation:

Taxpayers should assess the impact of the above described
legislation on their businesses and anticipate whether this could
affect their business going forward. As the Belgian transfer pricing
documentation requirements deviate to a certain extent from the
standard OECD documentation requirements, taxpayers should
assess what additional information should be disclosed in Belgium,
if any, and whether such information is available within the group.

Pascal Janssens Maarten Temmerman
Antwerp Antwerp
T: +32 3 259 3119 T: +32 3 259 3122

E: pascal.janssens@be.pwc.com

E: maarten.temmerman@be.pwc.com
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China

New Working Guidelines for the
Administration and Assessment of High
and New Technology Enterprises (HNTEs)

In early 2016, an amended Administrative
Measures for the Assessment of high and new
technology enterprises (HNTEs) (Guokefahuo
[2016] No.32) was issued, setting forth a
new regime for HNTE assessment in China.
Lately, several ministries jointly released

the amended Working Guidelines for the
Administration and Assessment of HNTEs
(Guokefahuo [2016] No.195, the ‘New
Working Guidelines’) to officially kick off

the HNTE assessment under the new regime.
The New Working Guidelines took effect on
January 1, 2016.

Highlights of the New Working Guidelines include:

Emphasis of the leading role of technology
Encouraging innovation in research and development
(R&D) and driving economic upgrades have always
been the spirit of HNTE policies. The New Working
Guidelines fully reflect this spirit and emphasise the
leading role of technology for HNTEs. In addition,

the New Working Guidelines have optimised the
provisions in relation to intellectual property (IP)
rights. For instance, under the new regime, IP rights
are classified into two categories. Patents for invention,
new varieties of plants, etc. shall fall in category I,

Roger Di
China

T: +86 10 6533 2268
E: roger.di@cn.pwc.com

whereas utility model patents, software copyrights,
etc. shall fall in category II. Category II IP rights are
only allowed to be used once for HNTE application.

Refinement of the evaluation mechanism of
innovation capability

The New Working Guidelines have upgraded the
evaluation mechanism under the previous HNTE
regime to an ‘innovation capability evaluation
mechanism’ and made some improvements, which
demonstrate the state’s growing emphasis on and
rigid view in innovation capability.

Clarification to the definition of certain concepts
for the assessment purpose

The New Working Guidelines have unified the
previously inconsistent definition of certain
concepts (for example, main products [services],
total employees and scientific and technical
personnel, etc.) for the evaluation purpose.

Enhanced supervision and administration

The New Working Guidelines have enhanced the
supervision on HNTEs, improved the expert panel
evaluation mechanism, and imposed more stringent
requirement on qualified intermediary agencies.

PwC observation:

The New Working Guidelines have provided more
practical guidance for the HNTE assessment and
raised the standard on HNTE’s daily management.
Hence, a lot of implementation issues will
inevitably arise in practice. We suggest that
enterprises operating in China put more effort

in the management of HNTE qualification and
relevant tax preferential treatment, enhance their
compliance level, and mitigate relevant risks.

Hong Kong

Ordinance on implementing automatic
exchange of information in Hong Kong

The Inland Revenue (Amendment) (No. 3)
Ordinance 2016 was gazetted on June 30,
2016, and went into effect the same day. The
Ordinance puts in place a legal framework
for Hong Kong to implement automatic
exchange of information (AEOI) and
commence the first information exchanges
by the end of 2018. The Ordinance covers

the following five key areas:

¢ scope of financial institutions (FIs), non-
reporting FIs and excluded accounts

¢ duediligence and reporting requirements

¢ scope of information to be furnished by FIs

e scope of reportable jurisdictions, and

¢ enforcement provisions, specifically, the powers
of the Hong Kong tax authority and sanctions.

Fergus WT Wong
Hong Kong

T: + 852 2289 5818
E: fergus.wt.wong@hk.pwc.com

PwC observation:

Following the enactment of the Ordinance, the
Hong Kong government aims to identify at least
one suitable jurisdiction as an AEOI partner

of Hong Kong and conclude negotiations with

it by the end of 2016 to pave the way for FIs in
Hong Kong to start conducting due diligence
procedures with respect to their financial
accounts in 2017. FIs are then expected to
register with the Hong Kong tax authority by
September 2017 and file the first AEOI returns by
May 2018.

Given the tight implementation schedule of AEOI
in Hong Kong, FIs should closely monitor their
progress in putting in place effective information
systems and procedures for complying with the
relevant due diligence and reporting obligations
under the new AEOI regime. They should

also stay tuned of the further guidance on the
implementation details of the AEOI regime

that is expected to be issued by the Hong Kong
tax authority.
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Hong Kong

Legislation on Hong Kong’s open-ended
fund company regime

The Securities and Futures (Amendment)
Ordinance 2016 was gazetted on June 10,
2016. The Ordinance introduces the legal,
regulatory, and tax framework for an
open-ended fund company (OFC) regime in
Hong Kong. Previously, an OFC could only
be established in Hong Kong in the form of a
unit trust. The Ordinance provides an extra
option for the structure of investment funds
domiciled in Hong Kong.

The profits tax and stamp duty treatments for OFCs
are set out below:

¢ OFCs will enjoy the same profits tax exemption
as certain public funds and private funds,
provided that the specified conditions are met.
Specifically, (i) publicly offered OFCs will be
exempt from Hong Kong profits tax irrespective
of the locality of their central management and
control (CMC) and (ii) privately offered OFCs
will enjoy the profits tax exemption only if their
CMC is located outside Hong Kong.

e Stamp duty will not be payable on the initial
allotment and cancellation of OFC shares upon
redemption. However, the transfer of shares in
OFCs will be subject to stamp duty.

Fergus WT Wong

Hong Kong

T: +852 2289 5818

E: fergus.wt.wong@hk.pwc.com

¢ Inregards to an umbrella OFC, each sub-fund
under an OFC would be regarded as a separate OFC
for stamp duty purposes. As such, the conversion
of interest from one sub-fund to another and the
transfer of dutiable assets between different sub-
funds would be subject to stamp duty.

e Stock transactions involving in-kind allotment
and redemption of shares of public OFCs that
are open-ended collective investment schemes
authorised by the Securities and Futures
Commission will not be subject to stamp duty.

The Ordinance will not become effective until a day to
be determined by the Secretary for Financial Services
and the Treasury by notice published in the Gazette.

PwC observation:

The enactment of the Ordinance gives the green
light for using open-ended companies as fund
vehicles in Hong Kong. This is another step
taken by the Hong Kong government to promote
Hong Kong as a premier international asset
management centre and fund hub.

We welcome the efforts made to broaden Hong
Kong’s fund domiciliation platform and agree

that providing an alternative Hong Kong domicile
investment vehicle to the asset management
industry is a positive step in the right direction. In
order to ensure the success of the regime, it should
cater equally to privately offered funds as well as
retail funds and be competitive and attractive or
at least on par with investment vehicles domiciled
in other jurisdictions such as the Cayman Islands.
For this to happen, further work should be done
on the tax front, such as exploring ways to achieve
a profits tax exemption to onshore private OFCs,
whilst striking a balance in the post-Base Erosion
and Profit Shifting (BEPS) world.

Hungary

Modified nexus approach implemented
regarding IPs PwC observation:

This amendment is considered to be the
implementation of the modified nexus approach,
but even with the Organisation for Economic
Co-operation and Development (OECD)
recommendations available, the new rules raise
several questions. Therefore, any company
applying or planning to apply the Hungarian IP
regime should review its position.

Starting from July 2016, the tax allowance
available for royalties received will be
reduced based on a new definition of
royalty. The new definition will generally
include profit from patents and software
copyrights, which means (i) the exclusion
of several intellectual property (IP) assets
(e.g. know how, trademarks, etc.) from
the qualifying assets and (ii) changing the
basis of the allowance from a revenue to a
profit approach.

Besides the narrowed definition, taxpayers
purchasing qualifying IP (either from related or
unrelated parties) or research and development
(R&D) from related parties to develop the qualifying
IP will only be eligible for the tax allowance pro rata
to the amount of their own R&D activity, or R&D
purchased from unrelated parties. In this respect,

a 30% uplift will be available in limited cases when
calculating the said pro rata amount.

According to the respective grandfathering
provisions, in certain cases, taxpayers will be
allowed to apply the former rules, but only until the
last tax year ending before or on June 30, 2021.

Dora Mathe
Budapest

T: +36 1 461 9767
E: dora.mathe@hu.pwc.com

Gergely Juhasz
Budapest

T: +36 1 461 9359
E: gergely.juhasz@hu.pwc.com
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Hungary

More stringent basic tax principles

Starting from January 1, 2017, a stricter
principle will apply for Hungarian
corporate tax purposes, whereby taxpayers
will not be eligible for tax benefits
(including taking the respective costs and
expenses into account for tax purposes)
derived from transactions whose main
purpose is to achieve such tax benefit.
Based on the former wording, the provision
seemed to apply only to transactions with a
sole purpose of achieving the tax benefit.

PwC observation:

This amendment shows that the Hungarian

tax authority may put a greater emphasis

on the review of the underlying purpose of
transactions. Nonetheless, the amendment does
not actually bring novelty, as the widely accepted
interpretation of the formal rules were in line
with the wording of the new regulation.

Dora Mathe

Gergely Juhasz

Budapest Budapest

T: +36 1 461 9767
E: dora.mathe@hu.pwc.com

T: +36 1 461 9359
E: gergely.juhasz@hu.pwc.com

Hungary

Hungarian advertisement tax

In August 2014, a special tax was
introduced in Hungary on certain
advertising activities, including,
among others, online and other media
advertising. It is understood that the
Hungarian government’s intent is to also
tax non-resident advertising companies
based on revenues generated from
displaying advertisements in Hungary
(or in Hungarian language in the case
of digital advertisements).

The Act on Advertisement Tax levies obligations

for taxpayers performing advertisement

activities (subject to the advertisement tax) such

as registering to the Hungarian tax authority,
submitting advertisement tax returns and providing
specific declarations to the purchasers of the
advertisement upon their request. However, because
the enforcement of the advertisement tax’s rules

in the case of non-residents is challenging, the
Hungarian Parliament introduced strict rules for
non-compliance as of 2017.

Per the new regulations, the total amount of
default penalties (in certain cases levied upon each
day of the non-compliance) in the case of failing

to register with the tax authority or failing to
provide the specific declarations to purchasers of
the advertisement may even reach approximately
3.5 million dollars (USD) by law. In addition, if a
taxpayer subject to advertisement tax fails to submit
its yearly advertisement tax return, a deemed tax in
the amount of approximately USD 11.5 million will
be levied by the tax authority. The amount of the
deemed tax can only be challenged within a 30 day
term of preclusion.

PwC observation:

The potential total exposure in the case of
non-compliance is high. Therefore, companies
performing advertisement that can potentially
be linked to Hungary are encouraged to review
their position in terms of the advertisement
tax’s applicability to them. When doing so,

the Hungarian advertisement tax’s compliance
with international agreements should also

be considered.

Dora Mathe

Gergely Juhasz

Budapest Budapest

T: +36 1 461 9767
E: dora.mathe@hu.pwc.com

T: +36 1 461 9359
E: gergely.juhasz@hu.pwc.com
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Hungary

Changes regarding Transfer
Pricing adjustments

Based on the effective legislation and
provided that certain criteria are met, in
cases of related party transactions, the
Hungarian corporate income tax (CIT) base
can be decreased by the difference between
the arm’s-length price and the price used in
the related party transaction (downward
transfer pricing [ TP] adjustment).

Under the current rules, the possibility to
decrease the Hungarian tax base is independent
from whether or not the related party is making

a corresponding adjustment. As of the tax year
starting in 2018, in addition to the criteria already
included in the legislation, the application of the
downward TP adjustment will only be possible if the
taxpayer possesses a declaration from the related
party stating that it accounts for a corresponding
adjustment when determining its CIT (or similar
tax) liability.

PwC observation:

These changes may significantly affect the tax
position of certain group-financing structures
operating in Hungary, especially the existing
non-interest bearing loan structures. The
interpretation of ‘corresponding adjustment’
is not entirely clear under the new rules. Thus,
a consultation is recommended regarding the
current and future Hungarian tax position of
such companies.

Dora Mathe

Gergely Juhasz

Budapest Budapest

T: +36 1 461 9767
E: dora.mathe@hu.pwc.com

T: +36 1 461 9359
E: gergely.juhasz@hu.pwc.com

Poland

Introduction of the GAAR clause into
the Polish tax law

On May 13, 2016, Polish Parliament passed
a bill amending the Tax Ordinance Act
introducing a General Anti-Avoidance Rule
(GAAR) to the Polish tax system. According
to the bill, GAAR shall apply to all types of
taxes (apart from value-added tax [VAT]
where other provisions are proposed to
prevent VAT avoidance) and shall preclude
a taxpayer from obtaining a tax benefit

as a result of artificial transactions. The
transactions shall be deemed as artificial if
they would not be carried out by a taxpayer
acting in reasonable manner and whose
objectives are not contrary to the purpose of
the tax law.

According to the bill, legal transactions with the
main purpose of obtaining a tax advantage (defined
very broadly, e.g. including also tax deferral)
contrary to object and purpose of the tax regulations
shall not result in tax benefit.

The proposed regulations stipulate that if tax
authorities detect artificial transactions designed
mainly to gain tax benefit, tax consequences of
such transactions will be assessed as if alternative
‘appropriate’ transactions had taken place. What is
more, if transactions carried out by a taxpayer do
not have any real economic or business rationale
other than tax avoidance, tax authorities may
completely disregard them.

The GAAR clause will be applied to transactions of
anti-avoidance character resulting in tax benefits
exceeding 100,000 zloty (PLN).

The new regulations will take effect on July 15,

2016. According to the bill, the GAAR clause will

be applicable to transactions carried out before the
GAAR provisions came into effect in cases where the
tax benefit is achieved after the new law is introduced.

PwC observation:

The main purpose of the GAAR, as announced,
is to target multinational companies (MNCs)
which minimise their tax liabilities in Poland by
applying tax avoidance measures. In addition,
based on the new wording of transitional
arrangements, in practice, tax authorities

may challenge under the GAAR transactions
carried out before the effective date of the new
regulations if they result in tax benefits after the
rules become applicable.

Agata Oktawiec

Weronika Missala

Warsaw Warsaw

T: +502 18 48 64
E: agata.oktawiec@pl.pwc.com

T: +502 18 48 63
E: weronika.missala@pl.pwc.com
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Proposed Tax Legislative Changes
Netherlands

Dutch State Secretary of Finance seeks to lower the

Dutch corporate income tax rate PwC observation:
This announcement of the Dutch State Secretary of Finance

. . underlines the fact that the Netherlands intend to remain attractive
The Dutch State Secretary of Finance stated that it was for foreign investors in a post-BEPS era. Lowering the CIT rate is

inevitable for the Netherlands to bring its corporate one of the key items to achieve this.
income tax (CIT) rate (currently 20% on the first 200,000
euros [EUR], 25% on the excess) in line with competing
jurisdictions such as Switzerland and the UK (corporate tax
rates in the range of 15% — 18%).

The Netherlands Foreign Investment Agency and Dutch tax authorities
informed the Dutch State Secretary of Finance that there currently is
uncertainty for (potential) foreign investors with respect to the fiscal
climate in the Netherlands, mainly resulting from recent Base Erosion
and Profit Shifting (BEPS) developments.

On Budget Day 2016 (September 20, 2016), the Dutch State

Secretary of Finance will therefore propose legislation in order for

the Netherlands to remain attractive for foreign investors, whereby
areduced CIT rate is one of the items. This is justified in his view, as
40% of all jobs in the Netherlands are with multinationals, and as such,
it is of great importance to remain attractive for these companies. A
reduced CIT rate is deemed to be key in this respect.

As political consensus is required in order to realise this, both the
current government as well as the newly elected government (elections
will take place in March 2017) will have to work on this.

Jeroen Schmitz Ramon Hogenboom Pieter Ruige
Amsterdam Amsterdam Amsterdam
T: +31 88 79 27 352 T: +31 88 79 26 717 T: +31 88 79 23 408

E: jeroen.schmitz@nl.pwc.com E: ramon.hogenboom@nl.pwc.com E: pieter.ruige@nl.pwc.com
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New Zealand

BEPS implementation strategy

On June 27, 2016, the New Zealand government and Inland
Revenue released several papers regarding New Zealand’s
implementation strategy of the Organisation for Economic
Co-operation and Development (OECD) recommendations
to address Base Erosion and Profit Shifting (BEPS). These
papers outline the steps that have been taken to date, as
well as other changes New Zealand will make to implement
certain recommendations.

The papers released characterise New Zealand’s tax system as already
quite robust by international standards. Consequently, no changes are
proposed to some aspects of New Zealand’s tax system, for example,
the controlled foreign company (CFC) regime. The papers suggest
that New Zealand will introduce legislation to require multinationals
to prepare country-by-country reports (CbCR) in August 2016.
Legislation could also be introduced in March 2017 to facilitate the
application of revised OECD Transfer Pricing Guidelines to address
the shifting of profits to low tax jurisdictions.

The papers also outline that the government will be consulting on
hybrid mismatch and interest limitation rules in August/September
this year. Draft legislation could then be introduced in March 2017.
The government seeks to consult on domestic legislation which
creates hybrid mismatch rules in an effort to prevent multinationals
structuring themselves or entering arrangements to take advantage
of differences between New Zealand and other jurisdictions’

tax legislation.

The government is also seeking to consult on the interest limitation
rules, which are intended to prevent multinationals stripping profits
out of New Zealand by way of deductible interest payments.

The government has also signalled that it will:

* sign up to the OECD’s multilateral instrument in 2017. This
instrument will contain a new anti-treaty abuse article, a new
definition of permanent establishment (PE), anti-hybrid entity
rules and dispute resolution articles, and

* consider diverted profits tax (DPT) regimes introduced in other
countries (namely, United Kingdom and Australia) and other
proposals on increased public transparency of information about
the tax paid by multinationals in New Zealand.

PwC observation:
The proposed actions, and those taken to date, are reflective of New
Zealand’s overall support of the OECD workstreams.

The timeframes for the draft legislation are ambitious, and
indicate that the government is eager to ensure New Zealand
does not fall behind its main trading partners on the application
of BEPS initiatives.

Peter Boyce Erin L Venter Elizabeth A Elvy Pieter Ruige
Auckland Auckland Auckland
T: +64 9 355 8547 T: +64 355 8862 T: +64 9 355 8683

E: peter.ooyce@nz.pwc.com E: erin.l.venter@nz.pwc.com

E: elizabeth.a.elvy@nz.pwc.com
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New Zealand

Review of New Zealand foreign
trusts regime

The New Zealand government released a
report containing recommendations on New
Zealand’s foreign trust rules. This report

is the product of an independent review
undertaken by a New Zealand tax expert on
the foreign trust disclosure rules.

Although the inquiry found that foreign trusts are
legitimate vehicles and found no direct evidence of
illicit foreign funds being ‘hidden’ in New Zealand
trusts, the report recommends that regulations
could be strengthened. Recommendations include
greater information disclosure on initial trust
registration (for example, the disclosure of country
of tax residence and tax identification of all the
people connected to the trust), the creation of a
foreign trust register, and the requirement for
foreign trusts to file annual returns, including their
financial statements and details of distributions.

PwC observation:

The government has not yet released a formal
response to the recommendations outlined in the
report. Although we expect the majority of the
recommendations to be accepted, we await this
confirmation from the government.

Peter Boyce Erin L Venter Elizabeth A Elvy Pieter Ruige
Auckland Auckland Auckland
T: +64 9 355 8547 T: +64 355 8862 T: +64 9 355 8683

E: peter.ooyce@nz.pwc.com E: erin.l.venter@nz.pwc.com E: elizabeth.a.elvy@nz.pwc.com
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