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CJEU Cases 

  

Belgium – CJEU referral regarding Belgian legislation on savings deposits 

 

In 2013 the CJEU held that the Belgian legislation on savings deposits was 

discriminatory, and that the amended Belgian legislation will be considered again by the 

CJEU. The question arose as to whether some other Belgian provisions qualify as equally 

applicable measures with restrictive effect to some of the EU freedoms.  

 

To date, the vast majority of direct tax CJEU Judgments have been decided on the 

grounds of discrimination. In most of these cases, the direct tax provision was 

considered contrary to EU law, because it unjustifiably distinguished taxpayers that 

were, according to the CJEU, in a comparable situation.  

 

Before 2014, the first threshold of interest exemption was available only to deposits held 

by individuals in a Belgian bank, hence it was considered discriminatory (Commission v 

Belgium, C-383/10).  

 

On 9 November 2015 the Court of First Instance of Brugge referred to the CJEU for a 

preliminary ruling a question (Johannes Van der Weegen, Anna Pot v Belgische Staat, 

C-580/15) regarding whether section 21 (5) ITC infringes the free movement of services 

and the free movement of capital inasmuch as the provision in question, although 

applicable without distinction to domestic and foreign credit institutions, requires 

compliance with conditions similar to those included in section 2 of the Royal Decree 

implementing the 1992 Income Tax Code (KB/ITC) which are de facto specific to the 

Belgian market and consequently amount to a serious obstacle to foreign financial 

institutions offering their services in Belgium.  

 

The current case before the CJEU is different since the exemption of the first threshold 

of interest is also applicable to deposits held by individuals in a foreign bank (Act of 25 

April 2014). Although the Belgian legislation does not discriminate between domestic 

and cross-border situations, the Belgian legislation might constitute a restriction to EU 

freedoms, because foreign bank accounts must comply with the Belgian rules. 

 

This gives rise to the question of whether some other Belgian provisions might also 

constitute equally applicable measures with restrictive effect. Some examples of these 

other measures are: 

 

• The reduced withholding tax rate of 15% for income of so-called ‘Leterme 

government bonds’, i.e. government bonds ‘underwritten during the period from 24 

November 2011 to 2 December 2011 and issued on 4 December 2011’ (section 534 

ITC), which is supposed to apply equally to both Belgian and foreign government 

bonds (although in fact it is difficult to find comparable foreign government bonds). 

 

• The exemption applicable to reimbursement of capital (share premiums, 

participating units) or the deferred tax charge upon redemption of own shares, 

which are applicable only when the conditions of the ‘Belgian Companies Code’ are 

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d5e7bfb1268af1454e8ecde80300e04223.e34KaxiLc3qMb40Rch0SaxuSbx90?text=&docid=138087&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1148279
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30dd32e5afc6cd3f4523961cf892fde9e93a.e34KaxiLc3qMb40Rch0SaxuSb350?text=&docid=174008&pageIndex=0&doclang=en&mode=doc&dir=&occ=first&cid=886812
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met (section 18, 2° and 2°bis , 2°ter and 184 ITC). Even if, according to the Belgian 

tax administration, ‘similar foreign rules’ are also acceptable, the exemption might 

still be considered restrictive, in the light of the objective pursued by the Belgian 

legislation. 

 

• The tax treatment of contributions paid to a savings pension. In 2014 the Belgian 

provisions were considered (Commission v Belgium, C-296/12) discriminatory, 

since a tax reduction was applicable only in respect of payments to institutions and 

funds established in Belgium. The legislation has been modified by the Act of 18 

December 2015, in order to apply, under the same conditions, also to foreign 

institutions and funds. Nevertheless, this case resembles the current case before the 

CJEU.  

-- Patrice Delacroix and Olivier Hermand, PwC Belgium; patrice.delacroix@be.pwc.com 

 

 

Back to top 

 

 

National Developments 

 

France – Reverse discrimination between domestic and cross-border 

situations contrary to constitutional principle of equality 

 

On 3 February 2016 the French Constitutional Council accepted the reverse 

discrimination claims in the Metro Holding France SA case (Conseil constitutionnel, 3 

Feb. 2016, case n° 2015-520 QPC). 

 

Under former section 145 6 b ter of the French Tax Code, dividends derived from shares 

with no voting rights were excluded from the French participation exemption regime, 

irrespective of the distributing company’s residence. This regime does not apply to 

dividends falling within the scope of the Parent-Subsidiary Directive. The Administrative 

Supreme Court has already held that the French participation exemption regime was not 

applicable to dividend distributions from EU subsidiaries (Conseil d’Etat, 12 Nov. 2015, 

case n° 367256, Metro Holding France), but was still applicable to domestic dividend 

distributions as well as to distributions from non-EU resident subsidiaries. Following 

this judgment, it became evident that a French company would be treated less 

favourably if it had received dividends derived from shares with no voting rights in a 

French or non-EU subsidiary rather than from an EU-resident subsidiary. As a result, 

the Administrative Supreme Court brought the issue before the Constitutional Council in 

order to decide whether this different treatment was constitutional. 

 

The Constitutional Council held that the principle of equality does not preclude the 

legislator from treating different situations differently, nor from departing from the 

principles of equality on the basis of the general interest, provided this different 

treatment has a direct link with its purpose. 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=146687&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1150238
mailto:patrice.delacroix@be.pwc.com
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Having identified the difference in treatment of comparable situations, the 

Constitutional Council stated that by introducing the condition relating to voting rights, 

the French Parliament aimed to promote the involvement of parent companies in the 

economic development of their subsidiaries. Therefore, the difference in treatment of 

dividends received by their subsidiaries, which solely depends on their residence, had no 

direct link with the purpose intended by the French Parliament. 

 

Consequently, the Constitutional Council decided that the resulting reverse tax 

discrimination was contrary to the constitutional principle of equality before the law on 

the one hand, and the principle of equality before taxes on the other hand, and must no 

longer be applicable as from the publication of its judgment.  

 

The Metro Holding France SA case which was defended by PwC France throughout the 

litigation proceedings is a major judgment, since it introduces for the first time the 

principle that tax law must comply with the principle of non-reverse discrimination. This 

could give rise to EU litigation in the future.  

-- Emmanuel Raingeard de la Blétière, PwC France; 

emmanuel.raingeard@pwcavocats.com 

 

Germany – Federal Fiscal Court judgment on the application of the 

standstill clause to flat rate taxation of domestic investors 

 

On 17 November 2015 (although the decision was only published on 10 February 2016), 

the German Federal Fiscal Court held in case no. VIII R 27/12 that the flat rate taxation 

which applies if an investment fund does not publish sufficient information (Sec. 6 

German Investment Tax Act (Sec. 6 GInvTA)) is not protected by the standstill clause of 

Article 64 TFEU. The court disapplied a circular of the German Federal Ministry of 

Finance dated 28 July 2015. 

 

On 9 October 2014, the CJEU (Van Caster, C-326/14) held that the German flat rate 

taxation of income from an investment fund that does not provide sufficient information 

at investor level (Sec. 6 GInvTA), infringes the free movement of capital (Article 63 

TFEU). 

 

At first glance, there seemed to be no (direct) restriction of the free movement of capital 

(Article 63 TFEU), since Sec. 6 GInvTA applies irrespective of the residence of the fund. 

Nevertheless, the CJEU held that the information/publication requirements constitute 

an (indirect) restriction because in most cases foreign funds do not provide sufficient 

information.  

 

The CJEU held that the Van Casters should be allowed to provide evidence that could 

prove their actual income. 

 

On 21 May 2015 the CJEU (Wagner-Raith, C-560/13) held that the predecessor rule of 

Sec. 6 GInvTA, Sec. 18 para. 3 Foreign Investment Company Act 

(Auslandsinvestmentgesetz), cannot be tested against the free movement of capital in 

third state situations. This legislation was already in force on 31 December 1993 and 

mailto:emmanuel.raingeard@fr.landwellglobal.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=172146&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1151656
http://curia.europa.eu/juris/document/document.jsf?text=&docid=164351&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1152054


PwC EU Tax News  6 

concerns the “movement of capital involving the provision of financial services” and is 

therefore protected by the standstill clause of Article 64 TFEU.  

 

The question remains whether the standstill clause is also applicable in respect of Sec. 6 

GInvTA as the Van Caster case concerned an intra-EU situation.  

-- Ronald Gebhardt and Jürgen Lüdicke, PwC Germany; ronald.gebhardt@de.pwc.com 

 

Italy – Regional Tax Court judgment on capital gains taxation of shares in 

non-resident taxpayers 

 

In September 2015 the Regional Tax Court of Pescara rejected the Italian Tax Authorities 

appeal of the Provincial Tax Court of Pescara judgment issued in 2014, which declared 

that the Italian capital gains tax regime for shares in non-resident taxpayers was in 

breach of EU law. 

 

The case concerned a French parent company, which paid an effective tax rate of 11% on 

a capital gain realized by the sale of its shares in its Italian subsidiary. The Provincial Tax 

Court of Pescara accepted that the Italian legislation was indeed in breach of the freedom 

of establishment (Article 49 TFEU), since, if the parent had been a resident in Italy, it 

would have suffered an effective tax rate of 1,375% on the realised capital gain. 

 

The Regional Tax Court of Pescara upheld the lower Court judgment and held that a 

“reading down” approach should be applied, granting the refund of the difference 

between the tax actually paid by the French parent company and the tax that would have 

paid if it was resident in Italy (as well as late payment interest).  

-- Claudio Valz and Luca la Pietra, PwC Italy; claudio.valz@it.pwc.com 

 

Poland – Reduced penalty interest rates for investors suffering capital gains 

taxes in Poland 

 

An amendment to the Polish Tax Ordinance Act introduced preferential (reduced) 

interest rates on late payment of taxes entered into force per 1 January 2016.  

 

Three interest rates thresholds have been introduced:  

 

• ordinary interest (8%); 

• reduced interest, and 

• increased interest.  

 

The reduced interest amounts to 50% of the ordinary interest rate (i.e. 4%) and may be 

applied to tax return adjustments filled within 6 months of the deadline for the 

submission of the amended tax return form.  

 

The increased rate amounting to 150% of the ordinary interest rate (i.e. 12%) applies to 

VAT and excise duty liabilities that were wrongly assessed by taxpayers and disclosed 

during tax audit or tax proceedings. 

 

mailto:ronald.gebhardt@de.pwc.com
mailto:claudio.valz@it.pwc.com
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Under transitional provisions, the reduced rate may apply to tax liabilities which arose 

before 1 January 2016 (i.e. within the statute of limitation of 5 years). The reduced rate 

may apply, only if: 

 

(i) the amended tax return forms are filed, and 

(ii) the corresponding tax debts are settled 

  

within 6 months of the amending regulations entering into force (i.e. by the end of June 

2016), on the condition that the tax authorities do not identify prior debts. 

 

Under the free movement of capital (Article 63 TFEU), non-resident funds should not be 

discriminated, provided they are comparable to Polish funds. However, incomparable 

investment vehicles, upon deriving income sourced in Poland (e.g. by disposing 

securities via a regulated market, or shares in real estate companies) are still exposed to 

tax registration and reporting obligations in Poland (including the requirement to 

compute and settle Corporate Income Tax obligations). Any relevant tax debt (i.e. 

unsettled Corporate Income Tax on capital gains) is subject to a penalty interest of 8%. 

On the contrary, Polish funds are tax exempt entities, so it is not possible for them to 

generate any tax debt that would be subject to late payment interest if not settled in due 

time. 

 

In order to apply the reduced penalty interest rate, non-resident funds, deriving taxable 

income from Polish sources, should consider registering for tax purposes in Poland and 

submitting proper tax return forms disclosing the unsettled tax debt. This may 

significantly reduce their overall tax liability. 

-- Agata Oktawiec and Weronika Missala, PwC Poland; agata.oktawiec@pl.pwc.com 

 

Spain – Amendments to Spanish Patent box regime 

 

The Spanish Patent box tax regime has been amended following the OECD/G20 

recommendations in Action 5 of the BEPS Project, supported by the European 

Commission.  

 

Under the Spanish patent box regime, taxpayers may benefit from a reduction of the 

taxable income arising from the use of any patent, design and prototype, formula, 

process, or information concerning industrial, commercial or scientific experience. A 

60% exemption is granted on the proportion of such income resulting from the following 

fraction: 

 

a) Numerator: Expenses directly incurred by the licensor entity to develop the 

intangible asset, including those outsourced to an independent third-party, plus 

a 30% up-lift. 

b) Denominator: All expenses incurred by the licensor to develop and/or acquire 

the intangible asset. 

 

Financial expenses, depreciation of real estate and other expenses not directly related to 

the development of the intangible assets must be excluded from the fraction above. The 

mailto:agata.oktawiec@pl.pwc.com
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tax benefit will also be applicable in cases where the intangible asset is transferred to a 

non-related entity. 

 

A five year grandfathering provision has also been introduced for qualifying 

arrangements executed before 30 June 2016.  

-- Antonio Puentes, PwC Spain; antonio.puentes@es.pwc.com 

 

Sweden – Currency loss on shares non-deductible under EU law 

 

Under the Swedish participation exemption regime, capital gains on shares held for 

business reasons are tax exempt. As a consequence, capital losses on these shares are not 

deductible. Any currency movement is included in the capital gains calculation, meaning 

that the movements are not taxable and not deductible for Swedish corporate income tax 

purposes.  

 

In 2013 the Swedish Supreme Administrative Court (SAC) referred a preliminary 

question to the CJEU (X AB case, C-686/13). The question was whether the denial of a 

deduction for a currency loss originating from a disposal of shares in a company resident 

in another Member State (UK) was in line with the freedom of establishment (Article 49 

TFEU) and/or the free movement of capital (Article 63 TFEU). On 10 June 2015, the 

CJEU held that the case should be considered on the basis of the freedom of 

establishment. According to the CJEU, the non-deductibility under Swedish law is in line 

with the freedom of establishment, even when the loss arose due to currency fluctuations 

between SEK and a foreign currency. In its Judgment in the A AB case, the CJEU 

specifically noted that a corresponding currency gain would be tax exempt anyway under 

the Swedish tax rules.  

 

In a short judgment dated 16 February 2016 (case number 2656-13) the SAC noted that 

the CJEU concluded that the Swedish legislation was not contrary to EU law. Following 

this Judgment, the SAC ruled that no deduction should be granted for a currency loss 

arising from the disposal of the shares in the UK subsidiary.  

--Fredrik Ohlsson and Gunnar Andersson, PwC Sweden; gunnar.andersson@se.pwc.com 

 

Sweden – Currency loss on receivables deductible under EU law 

 

A Swedish holding company (having EUR as its operational currency) held, through a 

Finnish branch, all the shares in a Swedish subsidiary. The Finnish branch had a 

receivable in EUR from its Swedish subsidiary. The Swedish holding company sought a 

ruling on the tax treatment of the currency fluctuations when the receivable was repaid 

by the Swedish subsidiary.   

 

Under a specific Swedish tax rule, capital losses arising from the disposal of receivables 

from related companies are not deductible for corporate income tax purposes, despite 

the fact that a corresponding capital gain is fully taxable. One of the questions in the 

ruling request related to whether a loss on repayment of the receivable would fall under 

this rule and thus be non-deductible. If so, the holding company asked whether a denial 

mailto:antonio.puentes@es.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=164929&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1154973
mailto:gunnar.andersson@se.pwc.com
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of a deduction, which arose due to currency fluctuations between EUR and SEK, was in 

line with EU law. 

 

The Swedish Advance Tax Ruling Board concluded in a ruling dated 24 May 2012 (case 

number 98-11/D) that a loss on repayment of the receivable was non-deductible under 

the specific Swedish tax rule, but such a denial would be contrary to the free movement 

of capital (Article 63 TFEU). An appeal was lodged against this ruling before the Swedish 

Supreme Administrative Court (SAC), which decided to stay proceedings until the CJEU 

delivers the X AB Judgment (C-686/13).   

 

In a judgment dated 16 February 2016 (case number 3238-12) the SAC concluded that 

the capital loss on the receivable should be denied under Swedish tax law, even if the loss 

in its entirety arose due to currency fluctuations between SEK and EUR. Nevertheless, 

the SAC concluded that this would contravene EU law and a deduction should be 

granted anyway. The SAC judgment was based on two considerations: 

 

• The SAC noted that the tax rule in question was applicable only with regard to 

receivables from related parties, meaning that the freedom of establishment would 

be the relevant freedom. The SAC noted, however, that both companies were 

Swedish. Even if the companies were part of an international group of companies, 

such a denial of a deduction could not be regarded as a restriction to the freedom of 

establishment. Referring to the X AB (C-686/13) and the DMC (C-164/12) 

Judgments, the SAC noted that the relevant freedom should be the free movement of 

capital. The question of whether the free movement of capital could be invoked on a 

transaction between parties from the same Member State had already been 

answered in the affirmative by the SAC in 2009 (RÅ 2009 ref. 33). In line with that 

view, and taking the Trummer Mayer Judgment (C-222/97) into consideration, the 

SAC came to the conclusion that the free movement of capital was the relevant 

freedom.  

• Referring to the Deutsche Shell Judgment (C-293/06), but mainly to the X AB (C-

686/13) and the National Grid Indus (C-371/10) Judgments, the SAC noted that the 

CJEU emphasized on the symmetrical tax treatment of capital gains and capital 

losses; a capital gain on the receivable would be taxable, whilst a capital loss would 

be non-deductible under the Swedish tax rule in question. This effect would not arise 

if the companies had chosen the SEK as the currency instead. Thus, the economic 

risk is higher for companies having receivables in EUR compared to companies 

having similar receivables in SEK. According to SAC the latter constitutes a 

restriction to the free movement of capital. No justification could be invoked for this 

different treatment and consequently the SAC concluded that a capital loss 

originating from the currency movements between SEK and EUR should be 

deductible under EU law. 

--Fredrik Ohlsson and Gunnar Andersson, PwC Sweden; gunnar.andersson@se.pwc.com 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=164929&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1154973
http://curia.europa.eu/juris/document/document.jsf?text=&docid=164929&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1154973
http://curia.europa.eu/juris/document/document.jsf?text=&docid=146689&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1155472
http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30dbeaef80f6ea964ce19bc4a890e4801ab0.e34KaxiLc3qMb40Rch0SaxuLax50?text=&docid=44492&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=1461869
http://curia.europa.eu/juris/document/document.jsf?text=&docid=69434&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1155694
http://curia.europa.eu/juris/document/document.jsf?text=&docid=164929&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1155846
http://curia.europa.eu/juris/document/document.jsf?text=&docid=164929&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1155846
http://curia.europa.eu/juris/document/document.jsf?text=&docid=115461&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1155748
mailto:gunnar.andersson@se.pwc.com
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Switzerland – New positions introduced for parliamentary discussion 

regarding the Swiss Corporate Tax Reform III 

 

On 10 October 2014 a Memorandum of Understanding between the 28 EU Member 

States and Switzerland was signed. It confirms Switzerland’s commitment to abolishing 

certain tax regimes and its intention to comply with OECD-compatible solutions. 

 

 In June 2014, the Swiss Federal Council sent the proposed Corporate Tax Reform III 

(CTR III) for debate to the Swiss Parliament. On 22 and 23 February 2016 the Economic 

Committee of the National Council (the Committee) set the parameters for the 

forthcoming discussion at the National Council. These parameters introduce several 

significant differences to the position adopted earlier at the Council of States and the 

opinion of the Finance Ministers Conference, which represents the Cantons’ views.  

 

The measures proposed by the Committee are:  

 

• Swiss Patent Box at Cantonal Level (EU and modified nexus approach aligned patent 

box): The proposal of the Federal Council and the Council of States was a provision 

of maximum relief of 90%. The Committee's view is to refrain from such a limitation 

and leave it to the Cantons to determine the extent of the relief (but see also an 

overall limitation of the relief below). 

• R&D Incentives at Cantonal level: The Committee agreed in principle with a 

Cantonal input promotion of R&D and supported the Cantons’ freedom to set their 

own limitation rules (but see also an overall limitation below). According to the 

proposal, research expenditure incurred abroad should also be eligible for a super 

deduction. 

• Interest Adjusted Corporate Income Tax (Notional Interest Deduction - NID): The 

Committee supports the introduction of a NID. This measure should be 

implemented mandatorily at federal level but optionally at Cantonal level. 

• With regard to the tax relief accorded by the above mentioned three instruments 

(patent box, input promotion and NID), the Committee proposes an overall 

limitation of 80%. However, the Cantons should also be free to determine a lower 

percentage for the maximum relief. 

• Abolition of issuance stamp tax: the Committee proposes the abolition of the 

issuance duty to be settled in a separate bill.  

• Partial taxation of dividends received by individuals: the Committee proposes to 

leave the partial taxation portion at the discretion of the Cantons. 

• Tonnage tax: the Committee accepted the initiative for an introduction of a tonnage 

tax and proposed to take it up in the CTR III package. 

• Voluntary surrender of the Cantonal tax status: In order to avoid unfair effects due 

to voluntary status changes prior to CTR III becoming effective, the Committee 

supports a revision of the relevant legal basis of the national equalisation of 

resources mechanism. Cantons should thus no longer be de-incentivised to allow 

companies an early transfer out of the special status with respective step up. 

• Reduction of Cantonal tax rates: Several Cantons have also announced that they will 

lower their statutory Cantonal corporate income tax rates. This reduction will be 

facilitated by funding made available by the Swiss Federation.  

 



PwC EU Tax News  11 

A continuing lively political discussion on CTR III, and therefore further possible 

changes, can be expected over the next few months. The bill will be discussed in the 

National Council in the spring, and a final vote is expected to be held this summer. If no 

referendum is organised against it, the CTR III could be put into effect at the beginning 

of 2017 at the earliest and with the cantonal implementation effectively at the beginning 

of 2019.  

-- Armin Marti and Maria Widrig Giallouraki, PwC Switzerland; 

armin.marti@ch.pwc.com 

 

United Kingdom – High Court allows FIDs claims 

 

In this case (Evonik Degussa UK Holdings and others v HMRC [2016] EWHC 86), 

claimants sought either summary judgment or interim payments in respect of claims for 

restitution of advance corporation tax (ACT) on foreign income dividends (FIDs). 

 

The CJEU found previously in the Franked Investment Income Group Litigation Order 

(FII GLO) Judgment (C-446/04) that the that the FID regime was contrary to EU law, 

and the UK High Court subsequently allowed claims for restitution of ACT on FIDs by 

BAT, test claimants in the FII GLO. Following this positive judgment, seven of the 

remaining claimants applied to the courts for a summary judgment or alternatively for 

interim payments in respect of their claims. 

 

On 22 January 2016, the High Court ruled that the present claimants were entitled to 

summary judgment on their FID claims. The Court was not however prepared to allow 

summary judgment to the extent of the entitlement to compound interest on the claims. 

The Court decided it would be inappropriate to grant summary judgment on this, given 

the pending application by HMRC (the UK tax authority) for leave to appeal in the 

Littlewoods case concerning compound interest.  Given the conclusion on summary 

judgment the Court was not required to address the issue of interim payments. 

It is understood that HMRC is requesting permission to appeal. 

-- Juliet Trent and Jonathan Hare, PwC United Kingdom; jonathan.hare@uk.pwc.com 

 

United Kingdom – EU law challenges to new restitution interest tax 

provisions 

 

The following judgments were both in respect of EU law challenges to new Restitution 

Interest Tax Provisions (RITP) which were introduced into UK tax law in October 2015. 

The RITP provide for a 45% tax on payments of restitution interest made by HMRC to 

taxpayers in respect of claims for repayment of tax paid under a mistake of law or the 

unlawful collection of tax. The liability to tax arises at the point at which a court finally 

determines the claim (with no right of appeal), or final settlement is reached with 

HMRC.  If payments (interim or final) are made following the introduction of the RITP, 

the 45% tax is withheld at source. If payments have been made on account before the 

introduction of the RITP, the 45% tax is collected under an assessment. The 45% rate 

applies only to corporate taxpayers within the scope of corporation tax on receipt of 

compound restitution interest, there are no reliefs available and offsetting is not 

mailto:armin.marti@ch.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=66367&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=1156137
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permitted. There is a right of appeal against any assessment or withholding to the First 

Tier Tribunal (FTT). 

 

Note that there are currently at least 4 separate challenges to the RITP in existence 

(including the two cases below), both before the High Court and the FTT.  

 

Six Continents Limited, Six Continents Overseas Holdings Limited v The Commissioner 

of Inland Revenue [2016] EWHC 169 

 

Six Continents Ltd is one of the claimants in the CFC and Dividend GLO, which has 

claimed repayment of corporation tax paid in respect of certain foreign dividends on the 

basis that the tax was levied in breach of EU law. That case is still proceeding through 

the courts (the Court of Appeal is due to hear an appeal in March 2016). In the 

meantime, Six Continents made a claim for an interim payment, including compound 

interest.  If the taxpayers are ultimately successful, any restitution interest received from 

HMRC would be subject to the 45% tax. The company therefore sought to amend its 

existing claim to challenge the lawfulness of the new RITP.  Inter alia, it argued that the 

RITP are contrary to the EU law principle of effectiveness, and that they contravene the 

EU law and European Convention on Human Rights (ECHR) law principles of legal 

certainty, non-retroactivity, and the protection of legitimate expectations.     

 

The High Court denied the application for the amendments to the claims, on the basis 

that it is premature (the tax charge is not due until any judgment or settlement is final) 

and that the High Court does not have jurisdiction (there being a statutory right of 

appeal to the FTT). Currently, and until the claim is finally determined, there is no 

“restitution interest” and therefore no liability to the 45% charge. If and when Six 

Continents Ltd are entitled to a sum which includes restitution interest, the question of 

the lawfulness of the new RITP will then become relevant. The RITP include a statutory 

right of appeal to the FTT, and the FTT has exclusive jurisdiction to deal with any 

proposed challenges to the RITP. 

 

R (on the application of (1) Imperial Chemical Industries Ltd and (2) FCE Bank PLC) 

 

The second case relates to applications to the High Court by two claimants for 

permission to seek Judicial Review of the RITP on the grounds that they are contrary to 

EU law and the ECHR. The claimants are party to the FII GLO proceedings referred to 

above and have already received interim payments of restitution interest before the RITP 

were introduced. The FII litigation is not yet concluded (the Court of Appeal is due to 

hear the case in June 2016).  Consequently both Claimants are potentially liable to pay 

tax under the RITP if the FII GLO is finally resolved in their favour. Neither claimant has 

received an assessment to the tax, and in consequence neither currently has a right of 

appeal to the FTT in relation to this potential liability to tax (although ICI is expected to 

receive a further payment shortly from which the 45% tax will be withheld, and in 

relation to which it will have a right of appeal to the FTT). 

 

Adopting the same approach as the Six Continents case, the court decided that the FTT is 

the most appropriate forum for deciding the issues of the legality of the provisions and 
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the claim was therefore stayed pending the outcome of an appeal to the FTT made by 

British American Tobacco PLC. 

 

Importantly therefore, neither of these reported cases addresses the substantive merits 

of the RITP which are widely considered to contravene EU law. 

-- Juliet Trent and Jonathan Hare, PwC United Kingdom; jonathan.hare@uk.pwc.com 
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EU Developments 

 

EU – European Commission presents EU Anti-Tax Avoidance Package 

 

On 28 January 2016 the European Commission presented its EU “Anti-Tax Avoidance 

Package” (ATAP), which consists of 7 parts: 

 

• A proposed Anti-Tax Avoidance Directive (draft ATA Directive); 

• A Commission Recommendation on the implementation of G20/OECD BEPS 

recommendations on tax treaty abuse and on permanent establishments (PEs); 

• A proposed amendment to Directive 2011/16/EU on mandatory automatic exchange 

of information (AEOI) in the field of taxation to enable coordinated implementation 

of G20/OECD BEPS country-by-country reporting (CBCR) requirements;  

• A general policy Communication on the ATAP and proposed way forward;  

• A general policy Communication on an EU external strategy for effective taxation; 

• An Commission Staff Working Document; and 

• A Study on Aggressive Tax Planning. 

 

The draft ATA Directive addresses 6 international and BEPS-related elements of the 

Common Consolidated Corporate Tax Base (CCCTB), which have been discussed by the 

Commission, Member States and stakeholders since the Commission issued its 2011 

CCCTB proposal. (NB: The Commission still intends to issue a new two-step CCCTB 

draft Directive in the 4th quarter of 2016.) The draft ATA Directive largely reflects the 

Luxembourg EU Council Presidency Working Paper of 15 December 2015. The base 

erosion and profit shifting (BEPS) risks arising from several different areas are also 

picked up in response to the OECD BEPS project including hybrid mismatches, interest 

deductions and CFCs. Many of these rules reflect the proposals arising from the OECD’s 

BEPS deliverables, however there are some areas where the rules in the draft ATA 

Directive differ from the corresponding BEPS proposals. The draft ATA Directive also 

includes rules on additional areas, such as exit taxation and a minimum level of taxation 

of third country income, which were not included in the OECD BEPS project. The draft 

ATA Directive stipulates minimum standards to be enacted; it does not prohibit other 

anti-avoidance rules designed to give greater protection to the corporate tax base. 

 

mailto:jonathan.hare@uk.pwc.com
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Key provisions in the draft ATA Directive are: 

 

• Deductibility of interest: A rule restricting net borrowing costs to the higher of EUR 

1m or 30% of the taxpayer's EBITDA. There is also suggested wording for a group 

carve out, which differs from the potential group ratio rule suggested in OECD 

Action 4. There is a (temporary) exclusion for financial undertakings; 

• Rules for exit taxation where a taxpayer transfers assets (between a head office and 

its PE, or between PEs) out of a Member State to another Member State or to a third 

country, or transfers its tax residence to another Member State or to a third 

country, or transfers its PE out of a Member State; 

• A “switch-over” clause to ensure taxation of dividends and capital gains in respect of 

companies in a low tax third country. This clause also applies to low taxed PE 

profits from third countries. The test for ‘low tax’ has been set at 40% of the 

statutory tax rate in the Member State of the taxpayer (i.e. the company disposing of 

the shares/ receiving the distribution/holding the branch); 

• A general anti-abuse rule (GAAR) allowing tax authorities to ignore arrangements 

where the essential purpose is to obtain a tax advantage that defeats the object or 

purpose of the tax provision and where the arrangements are not regarded as 

genuine;  

• CFC rules dealing with entities subject to a low level of taxation (40% of the parent's 

effective rate) where more than 50% of the entity's income falls within specified 

categories (broadly, passive income). Where the CFC is resident in the EU/EEA, the 

rules only apply if the entity's establishment is wholly artificial or the entity engages 

in non-genuine arrangements with the essential purpose of obtaining a tax 

advantage;  

• Rules addressing mismatches between Member States arising due to hybrid entities 

or hybrid instruments, whereby the characterization of the entity or instrument in 

the Member State where the payment has its source is followed by the other 

Member State which is involved in the mismatch.  

 

To be adopted, the Directive requires unanimity in ECOFIN of all Member States. We 

understand that it is still an open question for Member States whether the draft ATA 

Directive should be negotiated in Council as an integral package or could be dealt with in 

separate parts, as was done with the EU Parent-Subsidiary Directive, i.e. for instance 

provisions implementing G20/OECD agreed BEPS recommendations into EU law could 

be fast-tracked and become effective quicker than the other parts (see also next item in 

the newsletter).   

-- Bob van der Made and Edwin Visser, PwC Netherlands, Jonathan Hare, PwC United 

Kingdom, Emmanuel Raingeard de la Blétière; PwC France, and Claudio Valz, PwC Italy; 

bob.van.der.made@nl.pwc.com 

 

EU – February ECOFIN Council sees first public debate on European 

Commission’s ATAP  

  

On 12 February 2016, the EU-28 Finance Ministers discussed for the first time the EU 

Commission's Anti-Tax Avoidance Package (ATAP) in a publicly broadcast ECOFIN 

Council session chaired by the Dutch Finance Minister Jeroen Dijsselbloem. The 

mailto:bob.van.der.made@nl.pwc.com
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exchange of views was intended "to give guidance for further examination". The bullets 

below provide an impression of some of the responses picked up from the live debate 

(i.e. not a comprehensive or formal summary): 

• We need to get results quickly, the German Finance Minister said, proposing to split 

the package and first transpose only the OECD recommended anti-BEPS measures. 

• The Finnish Finance Minister underlined the principle 'you pay where you gain the 

profit', adding that it is important not to meddle with competitiveness. 

• The question now is how quickly we implement the OECD rules, the UK Finance 

Minister said.  

• The French Finance Minister highlighted the distortion of competition with some 

large companies engaging in aggressive tax planning while others cannot do this.  

• Spain supports the quick implementation of CBCR its Finance Minister said.  

• The Luxembourg Finance Minister, as others before him, said he supported the 

ambitious timetable of the Dutch Council Presidency for adopting the two 

legislative proposals of ATAP (the anti-BEPS Directive and amendment of the 4th 

Directive on Administrative Cooperation (DAC4)).We should look at achieving a 

level playing field not only inside the EU but also outside the EU, the Luxembourg 

Finance Minister said. 

• The Belgian Finance Minister drew attention to the international context and was 

rather reluctant to support initiatives going beyond the OECD framework.  

• Malta would like to see an impact assessment of the anti-tax avoidance proposal, 

the Finance Minister said.  

• The Greek Finance Minister said that tax authorities feel, and often are, 

'outnumbered and outgunned' by corporate lawyers. 

• The Irish representative stresses that unanimity is required in the field of taxation 

and warned against singling out individual companies.  

• We need more time for analysing the consequences of the proposals, the Swedish 

Finance Minister said. She was also concerned that the EC Recommendation for an 

EU-wide GAAR was not obviously suitable for coordination given the nature of 

DTTs and should be looked at in more detail.  

• The Slovenian Finance Minister also believed more time is needed and supported 

the German position of a two-step approach.  

• The Austrian Finance Minister said he preferred to stick to the BEPS proposed CFC 

and interest deduction rules, and said that the ATAP proposals would first need to 

be checked against interaction with already existing Austrian domestic 

'instruments". 

• The Polish Finance Minister said that direct taxation is the competence of Member 

States. He referenced to MNCs as "our multinational guests", and was concerned 

that the proposed switch-over clause interfered with DTTs and that this needs to be 

worked out further. With regard to DAC4 he said there were still some technicalities 

(documentation, IT infrastructure) and other details, and warned getting political 

agreement by the end of the Dutch Presidency in June "may not be feasible" 

[although the majority of Finance Ministers hinted that DAC4 could be agreed by 

then (but not the draft ATA Directive)]. 

 

A number of Finance Ministers called for a thorough accompanying EU Impact 

Assessment (IA) to be done first by the EU Commission for the parts of the proposed ATA 

Directive that go beyond BEPS. An IA is normally required but this was, quite 
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surprisingly, not done for the draft ATA Directive. However, in his response EU Tax 

Commissioner Moscovici merely said that the Commission stands ready to support 

individual Member States where necessary. A few Member States like Austria and Malta 

indicated they will commission a national impact assessment for the draft ATA Directive 

before taking a formal position on the draft Directive. Commissioner Moscovici reiterated 

that the BEPS agreements do not go far enough to protect the functioning of the Single 

Market effectively, that the EU's proposals have been issued with that in mind, and that 

this goal is consistent with the EU Treaties and does not therefore infringe on fiscal 

sovereignty.  

 

A number of competitiveness concerns were raised on the basis that if the EU-28 are 

going to implement beyond BEPS: "really who else will follow suit?”. Specific reference 

was made by the Belgian Finance Minister to current "US and Asian reluctance" for 

BEPS implementation.    

 

The Dutch Presidency summarised the discussion: We are going to work hard in the 

Council's technical working group to find out soon enough "where we get stuck and 

where we can make pace". Minister Dijsselbloem said: "We are going to have a phased 

approach anyway", and that the Presidency will work ambitiously, pragmatically and as 

quickly as possible focusing on the legislative parts of the ATAP first. He noted more 

information was required rgarding the proposals that go beyond BEPS. He concluded by 

saying that: "Fair taxation is an important principle" and proposed to decide at a later 

point (May ECOFIN Council).  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

EU – European Commission launches public consultation on double 

taxation dispute resolution 

 

On 16 February 2016, the European Commission announced it had launched a public 

consultation to identify ways to make life easier for businesses experiencing problems 

with double taxation in the EU. According to the Commission’s press release, previous 

studies have confirmed that current tools to tackle double taxation are not sufficient. The 

problem has also been raised as part of the OECD's BEPS guidelines. In this context, the 

Commission intends to come forward with a legislative proposal to improve dispute 

resolution for double taxation “later in 2016”, as part of its EU Action Plan for Fair and 

Efficient Corporate Taxation which it presented in June 2015. The public consultation 

will run until 10 May 2016 and is available online here.  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

EU – European Parliament's Policy Department A publishes new policy 

analysis papers on EU direct tax topics prepared for ECON 

 

The European Parliament has published four new policy analysis papers under the title: 

”At a Glance - Spurring Transparency, Coordination and Convergence to Corporate Tax 

Policies in the EU”.Apparently these were used for preparing the European Parliament’s 

legislative own-initiative report “Bringing Transparency, coordination and convergence 

to corporate tax policies in the EU” written by MEP Co-rapporteurs Anneliese Dodds and 
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Luděk Niedermayer, which was adopted by plenary resolution on 16 December 2015. 

The four papers were prepared by the Policy Department A at the request of the EU 

Parliament’s powerful Committee on Economic and Monetary Affairs (ECON). 

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

EU – Luxembourg EU Presidency's 6-monthly ECOFIN Council progress 

report to the European Council on Tax Issues 

 

The previous Luxembourg EU Council Presidency's 6-monthly ECOFIN Council progress 

report to the European Council on Tax Issues has been made publicly available - click 

here.  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

EU – Luxembourg EU Presidency's 6-monthly progress report on the EU 
Code of Conduct (Business Taxation) to ECOFIN  
 
The previous Luxembourg EU Council Presidency’s 6-monthly progress report on the EU 

Code of Conduct (Business Taxation) to the ECOFIN Council has been made publicly 

available – click here. 

 

ANNEX 1: Guidance on Hybrid Entity Mismatches Concerning a Member State and a 

third state 

ANNEX 2: Explanatory notes on draft guidance on Hybrid Entity Mismatches 

Concerning a Member State and a third state 

ANNEX 3: Code of Conduct Group Work Package 2015 

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

EU – Netherlands 6-monthly rotating EU Council Presidency EU tax 

priorities for the first half of 2016  

 

At the beginning of January 2016, the Netherlands EU Council Presidency said it will 

prioritise action against tax evasion and tax avoidance, including increasing 

transparency in efforts to tackle corporate tax avoidance, based on the package of 

measures agreed as part of the OECD’s BEPS project in October 2015. During the Dutch 

Presidency the European Commission will come forward with a proposal for the 

conversion of OECD BEPS measures into European legislation. The Netherlands 

Presidency will also see further discussion on the inclusion of a minimum effective 

taxation clause in the Interest and Royalties Directive.  

 

In the first half of 2016, the Commission will publish an action plan for a more effective 

VAT regime, including VAT on cross-border transactions within the EU. In the context of 

the digital single market, an action plan for an efficient and fraud-proof VAT regime is 

also expected in 2016, including a proposal on VAT rates and e-commerce. The 

Netherlands Presidency will address these matters if the timing of the publication 

permits. 
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The question of a Financial Transaction Tax (FTT) may be discussed again during the 

Netherlands Presidency if the leading group of Member States that have opted for closer 

cooperation in this area agree on a proposal for a directive. 

Click here for the Netherlands EU Council Presidency work programme. 

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 
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Fiscal State aid 

 

Belgium – European Commission final State aid Decision on the Belgian 

excess profit tax ruling system 

 

On 11 January 2016 the European Commission announced, in a press release, the 

adoption of its final Decision in the formal State aid investigation into the Belgian excess 

profit ruling system embodied in article 185, section 2, b) of the Income Tax Code (ITC). 

The Commission has formally concluded that in its opinion the excess profit provision 

constitutes unlawful fiscal State aid which must be recovered. The press release refers to 

at least 35 beneficiaries and estimates the amount of the recovery at EUR 700 million. 

 

The final Decision pertains to the Belgian tax provision in article 185, section 2, b) BITC 

which codified the “arm’s length” principle in 2004. This provision considers (cross-

border) intra group relations in order to assess corporate income tax on an arm’s length 

basis. The Commission appears to be concerned that Belgium uses the unilateral 

downward adjustment in article 185, section 2, b) BITC to decrease the tax base of 

multinational companies. 

 

The Commission orders the Belgian Government to take all necessary steps to recover 

the State aid granted. The Belgian Government will now have to assess the amounts to 

be recovered from the beneficiaries. Litigation before the EU Courts appears likely and 

in that case the CJEU will ultimately have the final say on the merits of the Commission 

Decision (see also PwC EUDTG newsalert here). 

-- Pieter Deré, Patrice Delacroix and Olivier Hermand, PwC Belgium, and Sjoerd Douma, 

PwC Netherlands; pieter.dere@be.pwc.com 

 

Germany – EU General Court Judgment on German change of control rules 

and State aid 

 

On 4 February 2016 the General Court handed down its Judgment in the Heitkamp 

Bauholding case (T-287/11) dealing with an exception for ailing companies from the 

German change of control rules (“Sanierungsklausel”). The General Court held that this 

exception constitutes State aid. 

  

In 2008, Germany introduced new change of control rules essentially stipulating that if a 

certain amount of shares in a loss-making company are transferred, the losses of the 
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company will be fully or partially forfeited (depending on the size of the shareholding 

transferred; Sec. 8c German Corporate income tax act (CITA)). To lessen the negative 

(tax) effects of the financial crisis, Germany introduced the Sanierungsklausel for the FY 

2008/2009 (Sec. 8c para. 1a CITA). The Sanierungsklausel was subsequently extended 

to FY 2010 and onwards. 

 

On 24 February 2010, the European Commission published a press release stating that it 

has opened an in-depth state aid investigation into the Sanierungsklausel. On 26 

January 2011, the Commission rendered its final Decision in which it held that the 

Sanierungsklausel constitutes State aid. Several companies affected by this Decision and 

the German government filed a plea for annulment with the General Court.  

 

On 4 February 2016, the General Court finally decided the case of Heitkamp Bauholding 

GmbH. It essentially confirmed the Commission’s Decision.  The General Court held that 

the plea for annulment is admissible – which was disputed before – whereas the claim is 

unsubstantiated. In terms of testing the “selectivity” of the Sanierungsklausel – as the 

core test in State aid cases –the General Court held the following: a particular statutory 

scheme constitutes a State aid measure if it favours certain undertakings or the 

production of certain goods in comparison with other undertakings which are in a legal 

and factual situation that is comparable in the light of the objective pursued by the 

measure at issue. Therefore, as a first step, the correct reference framework needed to be 

defined to assess whether ailing companies are favoured by the Sanierungsklausel in 

comparison to non-ailing companies.  

 

Before the General Court came to its Judgment, it was highly disputed in German tax 

literature, whether (i) the possibility to carry forward losses, or (ii) the change of control 

rule, is the proper reference framework. The General Court held that the change of 

control rule is the proper reference system and the Sanierungsklausel deviates from this 

system in favour of ailing companies. 

 

The question remained of whether ailing companies are comparable to non-ailing 

companies in the light of the objective pursued by the change of control rule. 

 

The General Court held that the objective of the change of control rule is to prevent a 

company from carrying forward losses after its shareholder structure has changed and 

not to prevent tax avoidance. As not only ailing companies can be in a loss-making 

position, both groups of companies are comparable. In the light of this objective, the 

Sanierungsklausel is essentially favouring ailing companies over non-ailing companies. 

 

Lastly, the General Court held that the Sanierungsklausel cannot be justified by the 

“ability to pay” principle as part of the nature and general scheme of the German tax 

system, since it is not evident why this principle requires an ailing company to retain its 

loss carry-forward in case of a change of ownership while a non-ailing company loses it. 

 

It remains to be seen how the General Court will decide in the other pending cases and 

whether some of its Judgments will be appealed to the CJEU. For the time being, the 

Sanierungsklausel constitutes State aid in the view of the General Court. 
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-- Ronald Gebhardt and Jürgen Lüdicke, PwC Germany; ronald.gebhardt@de.pwc.com 

 

Netherlands, Belgium, France – European Commission State aid Decisions 

regarding the corporate taxation of ports  

 

On 21 January 2016 the European Commission announced, in a press release, that it has 

adopted three State aid Decisions regarding the corporate taxation of ports in the 

Netherlands, Belgium and France.  

 

In May 2013, following complaints, the Commission requested the Netherlands to repeal 

provisions exempting certain public companies, including port operators, from 

corporate tax, because it had concerns that these provisions may grant the companies 

concerned an undue advantage over their competitors. Following the Commission’s in-

depth State aid investigation opened in July 2014, the Netherlands enacted legislation 

making public undertakings subject to corporate tax with effect from 1 January 2016. 

Nevertheless according to the Commission the legislation maintained a tax exemption 

for six publicly-owned Dutch sea ports. The Commission is now of the opinion that this 

exemption also has to be abolished in line with EU State aid rules. 

 

The Netherlands has two months to take the necessary actions to remove the exemption 

in order to ensure that with effect from 1 January 2017 the six ports are fully subject to 

Dutch corporate income tax.  

 

In July 2014, the Commission informed Belgium and France about its concerns 

regarding the corporate taxation of their ports. 

 

In Belgium, a number of sea and inland waterway ports are subject to a special tax 

regime, with a different base and tax rates from the general corporate income tax regime, 

resulting, according to Commission’s preliminary view,  in a lower level of taxation for 

Belgian ports as compared to other companies operating in Belgium. 

 

In France some ports, including ports operated by chambers of commerce and industry, 

have a corporate income tax exempt status. 

 

The Commission takes the preliminary view that in both Belgium and France the 

existing regimes provide their ports with a selective advantage that may not be in line 

with State aid rules.  

 

If Belgium and France do not accept the Commission’s proposed changes, the 

Commission may open an in-depth investigation to verify the compatibility of the aid 

schemes. 

 

The corporate tax exemption for the Dutch public companies, the French ports and the 

Belgian special tax regime for ports predate the 1957 Treaty of Rome. As these national 

legal provisions are considered to be existing aid schemes there should not be any 

recovery of the aid granted. The Commission indicates in its press release that it will 

continue to investigate the functioning and taxation of ports in other Member States. 
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-- Sjoerd Douma, PwC Netherlands, Pieter Deré, PwC Belgium, and Emmanuel 

Raingeard de la Blétière; PwC France; pieter.dere@be.pwc.com 

 

Netherlands – Dutch Government appeals European Commission’s 

Starbucks Decision 

 

On 23 December 2015, the government of the Netherlands filed an action of annulment 

(case T-760/15) with the General Court of the EU (General Court), requesting the 

annulment of the European Commission’s final Decision of 21 October 2015 that the 

Netherlands has granted State aid to Starbucks. The appeal was made public on 16 

February 2016 and contains only a limited description of the arguments presented by the 

Netherlands.   

 

In its Decision of October 2015, the Commission stated that the transfer pricing 

methodology agreed upon between Starbucks and the Dutch Tax Authorities by means of 

an Advance Pricing Agreement (APA) leads to economically non-justifiable results, 

providing Starbucks with a selective advantage. According to the Commission, the 

Netherlands has granted selective tax advantages to Starbucks contrary to EU State aid 

rules and the Commission ordered the Netherlands to fully recover the unpaid amount 

of tax from Starbucks.  

 

The Netherlands has responded by bringing an action of annulment before the General 

Court asking the Court to annul the Commission’s Decision on the grounds of incorrect 

application of Article 107 (1) TFEU. The Dutch Ministry of Finance also published a 

summary of its position and of the Commission Decision on 27 November 2015.   

 

The following main arguments are put forward in the Dutch appeal to the General Court: 

 

- Selectivity criterion not met 

 

The Netherlands claims that the selectivity criterion, a key characteristic of the State aid 

analysis, is not met. The Netherlands argues that the Commission has used a wrong 

reference framework (the general Dutch corporation tax system) and should have used 

Article 8b of the Dutch Corporate Income Tax Act as a reference framework instead. This 

provision codifies the arm’s length principle in the Dutch corporate tax system and 

stipulates the basics of transfer pricing documentation requirements in the Netherlands. 

Therefore, the Commission has not sufficiently demonstrated that the selectivity 

criterion has been met, according to the Dutch Government.  

 

- Assessment of selective advantage 

 

In its assessment of the presence of a selective advantage, the Netherlands argues that 

the Commission incorrectly refers to an EU law arm’s length principle, which however 

does not exist as such and therefore cannot be invoked by the Commission for the 

purposes of the State aid selectivity assessment. 

 

- Transfer pricing method 

 

mailto:pieter.dere@be.pwc.com
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In the APA, the Netherlands and Starbucks have agreed on the application of the 

‘Transactional Net Margin Method’ (TNMM) to establish arm’s length transfer prices. 

However, according to the Netherlands the Commission has resorted to using an 

autonomous interpretation of the OECD ‘Transfer Pricing Guidelines’ (TPGL) leading 

the Commission to incorrectly conclude that the ‘Comparable Uncontrolled Price’ (CUP) 

method should have been used instead. The Netherlands points out that the CUP 

method would not have led to adequate results due to the lack of suitable data. The 

Netherlands also states that the Commission has neither demonstrated the alleged 

unreliability of the TNMM nor the granting of a selective advantage that resulted from 

the erroneous application of the transfer pricing method used under the APA in 

question. In addition, the Netherlands argues that the Commission has applied its own 

new criterion for tax base calculation purposes which does not necessarily align with the 

internationally accepted OECD framework reflected in TPGL. The Netherlands argues 

that the Commission, by deliberately deviating from the internationally accepted OECD 

TPGL in its interpretation of what constitutes arm’s length pricing, has created 

uncertainty around the proper application of the arm’s length principle within an EU law 

context.  

 

- The Commission failed to assess all relevant information 

 

As a fifth and final plea, the Netherlands argues that the Commission breaches its duty 

under EU law to exercise due care. The Netherlands is of the opinion that the 

Commission has not assessed and included all the relevant information in the Decision 

and also used information that has never been shared with the Dutch Government.  

 

It remains to be seen whether and to what degree the General Court will accept the 

Dutch pleas. We note that the comprehensive non-confidential version of the 

Commission Decision has not been made available yet. 

-- Sjoerd Douma, Hein Vermeulen and Bob van der Made, PwC Netherlands; 

hein.vermeulen@nl.pwc.com 

 

Spain – European Commission appeals General Court Judgment on Spanish 

Tax Lease 

 

In a Judgment delivered on 17 December  2015 (joined cases T-515/13 Spain vs. 

Commission and T-719/13 Lico Leasing and PYMAR vs. Commission), the General 

Court annulled a previous Commission Decision that concluded that the Spanish Tax 

Lease system (STL) is State aid incompatible with the internal market (SA.21233 

C/2011). 

 

In its assessment of the selective nature of the STL, the General Court basically applied 

the same logic it applied in last year’s Judgments on the Spanish goodwill amortisation 

cases (T-219/10, Autogrill vs. Commission, and T-399/11, Banco Santander and 

Santusa vs. Commission): the fact that a tax measure constitutes an exception from the 

reference framework is not sufficient to consider that measure as selective, particularly 

when the measure is potentially accessible to all undertakings. 
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The General Court also finds that the Commission has failed to demonstrate that the STL 

system was likely to distort competition and affected trade between Member States. 

Therefore, the General Court has annulled the Commission Decision concerning STL and 

ordered the Commission to bear its own costs and to pay those incurred by the Kingdom 

of Spain, Lico Leasing, SA and Pequeños y Medianos Astilleros Sociedad de 

Reconversión, SA. 

 

The parties in joined cases T-515/13 and T-719/13 recently received confirmation from 

the CJEU that the Commission has lodged an appeal against the General Court 

Judgment on STL. 

 

In its appeal, the Commission claims that the measure is selective because a category of 

undertakings with specific and inherent characteristics could be identified. In addition, 

the Commission is of the opinion that it has sufficiently explained its reasoning in its 

Decision as to why the measure is selective and that it has done so in a clear and 

unequivocal manner. 

 

The Kingdom of Spain, Lico Leasing and PYMAR, as defendants, will have two months 

to lodge a defence after the formal issuance of the notice of appeal.  

 

The General Court Judgment is immediately enforceable, notwithstanding any appeal. 

As a result, Spanish tax authorities cannot recover the aid from the Economic Interest 

Grouping investors because the Judgment annuls the Commission Decision ordering the 

recovery.   

 

This Judgment was the first of more than 60 cases pending before the General Court 

concerning the Commission Decision on the STL. Pending the outcome of the 

Commission appeal, the General Court will decide whether to suspend the pending 

proceedings until a definitive Judgment from the CJEU is issued. 

-- Antonio Puentes, Carlos Concha and Alberto López, PwC Spain; 

carlos.concha.carballido@es.pwc.com 
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About the EUDTG 

The EUDTG is PwC’s pan-European network of EU law experts. We specialise in all 

areas of direct tax: the fundamental freedoms, EU directives, fiscal State Aid rules, and 

all the rest. You will be only too well aware that EU direct tax law is moving quickly, and 

it’s difficult to keep up. But, this provides plenty of opportunities to taxpayers with an 

EU or EEA presence. 

 

So how do we help you? 

● Through our Technical Committee we constantly develop new and innovative EU Law 

positions and solutions for practical application by clients. 

● Our experts combine their skills in EU law with specific industry knowledge by 

working closely with colleagues in the Financial Services and Real Estate sectors. 

● We have set up client-facing expert working groups to address specific key topics 

such as EU State Aid & BEPS and CCCTB. 

● We closely monitor direct tax policy-making and political developments on the 

ground in Brussels. 

● We input to the EU and international tax debate and maintain regular contact with 

key EU and OECD policy-makers through our EU Public Affairs capability. 

● Our secretariat in the Netherlands operates an EU tax news service, keeping clients 

up to date with developments as soon as they happen. 

 

And what specific experience can we offer for instance? 

● Our EU-wide State Aid Working Group helps our clients identify and proactively 

manage EU State Aid risks. 

● Together with our FS colleagues, we have assisted foreign pension funds, insurance 

companies, and investment funds with their dividend withholding tax refund claims. 

● We have assisted clients before the CJEU and the EFTA Court in a number of high-

profile cases such as Marks & Spencer (C-446/03), Aberdeen (C-303/07), X Holding 

BV (C-337/08), Gielen (C-440/08), X NV (C-498/10), A Oy (C-123/11), Arcade 

Drilling (E-15/11), SCA (C-39/13), X (C-87/13) and Kieback (C-9/14). 

● Together with our Financial Services colleagues, we have assisted foreign pension 

funds, insurance companies and investment funds with their dividend withholding 

tax refund claims. 

● We have carried out a number of tax studies for the European Commission. 

 

More information 

Please visit www.pwc.com/eudtg, or contact EUDTG Network Driver Bob van der 

Made (Tel.: +31 6 130 96 296, E-mail: bob.van.der.made@nl.pwc.com; or any of the 

contacts listed on the next page. 

http://www.pwc.com/gx/en/tax/international-tax-services/state-aid-group.jhtml
http://www.pwc.com/eudtg
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PWC EUDTG KEY CONTACTS:  

 

 

Chair 

Stef van Weeghel  

stef.van.weeghel@nl.pwc.com 

 

Driver - EU Public Affairs Brussels 

Bob van der Made 

bob.van.der.made@nl.pwc.com 

 

Chair, CCCTB Working Group 

Jonathan Hare 

jonathan.hare@uk.pwc.com 

 

Emmanuel Raingeard de la Blétière 

emmanuel.raingeard@pwcavocats.com 
 

   

 

  Chair,  State Aid Working Group 

  Sjoerd Douma  

  sjoerd.douma@nl.pwc.com 

 

  Chair, EU Law Technical Committee 

  Juergen Luedicke 

  juergen.luedicke@de.pwc.com 

 

Chair, FS-EUDTG Working Group 

Patrice Delacroix    

patrice.delacroix@pwc.be 

 

   Chair, Real Estate-EUDTG WG 

   Jeroen Elink Schuurman  

   jeroen.elink.schuurman@nl.pwc.com 

    

                                
 

EUDTG COUNTRY LEADERS: 
 

 
Austria  Richard Jerabek  richard.jerabek@at.pwc.com 

Belgium   Patrice Delacroix  patrice.delacroix@pwc.be 

Bulgaria  Orlin Hadjiiski  orlin.hadjiiski@bg.pwc.com 

Croatia  Lana Brlek  lana.brlek@hr.pwc.com 

Cyprus   Marios Andreou   marios.andreou@cy.pwc.com 

Czech Rep. Peter Chrenko  peter.chrenko@cz.pwc.com 

Denmark  Soren Jesper Hansen  sjh@pwc.dk 

Estonia   Iren Lipre  iren.lipre@ee.pwc.com 

Finland   Jarno Laaksonen   jarno.laaksonen@fi.pwc.com 

France   Emmanuel Raingeard emmanuel.raingeard@pwcavocats.com 

Germany  Juergen Luedicke   juergen.luedicke@de.pwc.com 

Gibraltar  Edgar Lavarello  edgar.c.lavarello@gi.pwc.com 

Greece   Vassilios Vizas  vassilios.vizas@gr.pwc.com  

Hungary  Gergely Júhasz   gergely.juhasz@hu.pwc.com 

Iceland  Fridgeir Sigurdsson fridgeir.sigurdsson@is.pwc.com 

Ireland   Carmel O’Connor   carmel.oconnor@ie.pwc.com 

Italy  Claudio Valz  claudio.valz@it.pwc.com 

Latvia   Zlata Elksnina  zlata.elksnina@lv.pwc.com 

Lithuania  Kristina Krisciunaite  kristina.krisciunaite@lt.pwc.com 

Luxembourg  Julien Lamotte  julien.lamotte@lu.pwc.com 

Malta   Edward Attard   edward.attard@mt.pwc.com 

Netherlands  Hein Vermeulen  hein.vermeulen@nl.pwc.com 

Norway   Steinar Hareide  steinar.hareide@no.pwc.com 

Poland   Agata Oktawiec  agata.oktawiec@pl.pwc.com 

Portugal   Leendert Verschoor  leendert.verschoor@pt.pwc.com 

Romania  Mihaela Mitroi  mihaela.mitroi@ro.pwc.com 

Slovakia   Todd Bradshaw   todd.bradshaw@sk.pwc.com 

Slovenia   Lana Brlek  lana.brlek@hr.pwc.com 

Spain   Carlos Concha   carlos.concha.carballido@es.pwc.com 

Sweden   Gunnar Andersson  gunnar.andersson@se.pwc.com 

Switzerland  Armin Marti   armin.marti@ch.pwc.com 

UK   Jonathan Hare  jonathan.hare@uk.pwc.com  
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