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On 16 May 2017, the Court of Justice of the 
European Union (“CJEU”) rendered its 
judgment in the Berlioz Investment Fund 
SA (Berlioz, C-682/15). This case, which 
concerned exchange of information upon 
request between tax administrations, was 
referred to the CJEU by the Luxembourg 
Administrative Court. The main issue at 
stake was whether national courts of the 
Member State, which has been asked to 
provide information, may review the fore-
seeable relevance of the requested infor-
mation. 

Background 

In 2014, the French tax administration 
sent a request for information to Luxem-
bourg concerning the activities of Berlioz 
pursuant to Directive 2011/16 on Adminis-
trative Cooperation (“the Directive”). Fol-
lowing this request, the Luxembourg tax 
administration adopted a decision re-
questing Berlioz to submit the requested 
information. Berlioz however provided 
only part the information on the grounds 
that some of it was not foreseeably rele-
vant (within the meaning of the Directive) 
for the tax issue being reviewed by the 
French tax administration. The Luxem-
bourg tax administration imposed a € 
250,000 administrative fine on Berlioz for 
failing to provide part of the requested in-
formation. The applicant contested the 
fine before Luxembourg courts on grounds 
that the information request did not meet 
the foreseeable relevance criterion and 
was therefore invalid. 

Under the applicable Luxembourg law, the 
information holder may challenge the 
amount of the fine but there is no possibil-
ity to challenge the information request 
per se. 

The Administrative Court of Luxembourg 
referred six questions to the CJEU regard-
ing the foreseeable relevance criterion as 
well as the applicability of the Charter of 
Fundamental Rights of the European Un-
ion (“Charter”) to the case at hand. 

The CJEU judgment 

The CJEU ruled as follows: 

First, the Charter is applicable when Mem-
ber States implement EU law. Even if the 

Directive does not make an express refer-
ence to penalties, their imposition for a 
failure to comply with the Directive is to 
be regarded as involving its implementa-
tion.  

Second, Article 47 of the Charter (right to 
an effective remedy and to a fair trial) 
must be interpreted as meaning that an 
information holder on whom a pecuniary 
penalty has been imposed for failure to 
comply with an information request is en-
titled to challenge the legality of the infor-
mation request. 

Third, the foreseeable relevance of the re-
quested information is a condition that 
must be fulfilled in order for the infor-
mation request to be considered valid and 
for the subsequent penalty for failure to 
comply with such request. The national 
courts of the requested Member State 
have jurisdiction to verify that the infor-
mation request is not devoid of any fore-
seeable relevance. The CJEU highlighted 
that the case at hand must be distin-
guished from Sabou (C-276/12), where it 
concluded that the taxpayer who was the 
subject of the investigation had no right to 
be informed or involved in the process of 
the information request. At the level of the 
taxpayer, information gathering is consid-
ered a preliminary phase, which has to be 
distinguished from the contentious phase. 

Takeaway 

Based on this CJEU judgment, Member 
States have to ensure that information 
holders fined for failing to comply with an 
information request will have the possibil-
ity to challenge the validity of such re-
quest, including to some extent its fore-
seeable relevance for the investigation in 
the requesting Member State. 

As noted above, the Charter applies to ex-
change of information under the Di-
rective. In many cases, a bilateral tax 
treaty may also be used as a legal ground 
for an information request (including be-
tween Member States). For these re-
quests, it remains to be seen whether a 
similar result could be achieved through 
Article 6 of   the Convention for the Pro-
tection of Human Rights and Fundamen-
tal Freedoms. 
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