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On 27 June 2016, the European Commission 
(EC) published the non-confidential version 
of its final decision of 21 October 2015 on the 
formal State aid investigation into the 
Advance Pricing Agreement (APA) of 
Starbucks Manufacturing EMEA BV (SMBV). 
In its final decision, the EC concluded that the 
APA obtained by SMBV from the Dutch tax 
authorities on 28 April 2008 in relation to the 
transfer pricing (TP) methodology 
determining an arm’s length remuneration 
for the functions performed by SMBV 
constitutes State aid, and ordered immediate 
recovery of the amount of tax by which the tax 
liability of the company for the period 
concerned was considered underestimated. 
The Netherlands has appealed this EC final 
decision before the General Court of the 
European Union on 23 December 2015. 
 
Background 

According to the EC’s final decision, SMBV 
processes green coffee beans acquired from a 
Swiss group company and sells roasted coffee 
to affiliated and non-affiliated parties. SMBV 
also operates as an intermediary distribution 
entity for a variety of non-coffee items and 
performs supply chain functions for its own 
account as well as for certain markets. In 
April 2008 SMBV obtained an APA for a 
duration of 10 years in which the Dutch tax 
authorities accepted that an arm’s length 
remuneration consists of a mark-up in the 
range of 9-12% of SMBV’s operating expenses 
excluding inter alia the costs of raw materials, 
certain outsourcing costs and royalty 
payments to the related entity Alki Limited 
Partnership (Alki LP). Those royalty 
payments were set at the difference between 
the realized operating profit before royalty 
expenses and the aforementioned mark-up 
on operating expenses. The TP methodology 
applied was the TNMM and involved a 
working capital adjustment.  

 
Key reasons 

The EC has concluded that the confirmation 
by the Dutch tax authorities of the TP 
methodology applied grants a selective 
advantage to SMBV and therefore constitutes 
State aid based on the following arguments: 

 
 The tested measure is the APA; 

 After recalling that it is not bound by its 
own decisional practice, the EC 
considers the Dutch corporate income 
tax system to be the general framework 
of reference in relation to which the 
existence of a selective advantage is to 
be established, as its objective of taxing 
profits concerns both stand-alone and 
group companies. In a subsidiary 
reasoning, the EC considers the APA to 
also derogate from Dutch specific TP 
provisions; 

 Similar to its final decisions in the FIAT 
and Belgian excess profit rulings cases, 
the EC considers that the arm’s length 
principle is neither the one derived from 
Article 9 OECD nor the one under Dutch 
TP provisions, but that it is a general 
principle under Article 107 (1) TFEU 
that prevents distortion of competition; 

 The EC considers that the APA should 
have looked at the pricing of the royalty 
and the coffee beans as being the 
'controlled transactions'. The EC 
concludes that compared to third party 
arrangements, the royalty to Alki LP 
should be nil and, after analysis of the 
mark-up versus costs, that the price 
paid to the Swiss group company for the 
beans was too high; 

 The EC notes that in any event TNMM 
is not appropriate here because in the 
EC’s view, Alki LP, rather than SMBV, 
seems to be the least complex entity in 
the chain. Furthermore, in the EC's 
view, the functions of SMBV were 
incorrectly identified and priced, 
operating expenses inappropriately 
used as profit level indicator, and the 
working capital adjustment was not 
justified; 

 The EC concludes that the beneficiary of 
the aid is the whole Starbucks group, 
and, unlike in its FIAT final decision, 
the EC is very prescriptive in the 
quantification of the aid.  

 
Takeaway 

Although the EC’s final decision has been 
appealed before the General Court, given that 
it contains very detailed observations by the 
EC on the TP methodology and calculations 
used, companies may wish to review these in 
view of their own facts and circumstances.  
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