
ESAs’ review
The European Commission’s proposal

In brief
The European Commission’s proposal sets out specific amendments to the ESA Regulations which provide for new powers, 
governance and funding of the ESAs. In the midst of Brexit uncertainties, the main changes are related to third-country 
equivalence regimes, whilst ESMA could get significant additional powers.
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In detail 
More than six years after the three ESAs (ESMA, EBA and EIOPA) began operations, the European Commission (EC) is aiming at 
strengthening EU27 supervisory arrangements. The EC conducted an extensive public consultation on these matters in the spring of 
2017. The European Commission is now proposing changes to the ESAs’ objectives, governance rules and financing arrangements, 
primarily designed to deliver more consistent, integrated supervision: a level playing field within the Single Market to underpin 
Capital Markets Union and a more integrated financial system. ESMA is also asked, specifically, to undertake some new aspects of 
direct supervision.

Enlarged and strengthened 
ESAs’ roles 

 Third-country equivalence: ESAs will assist the 
European Commission in preparing its third country 
equivalence decisions. ESAs will also be entrusted with 
monitoring, on an on-going basis, the regulatory and 
supervisory developments as well as enforcement practices in 
third countries.

Technological innovation: ESAs are asked to ensure that 
technological innovations do not themselves become a barrier 
to cross-border trade in the Single Market; they will 
coordinate the set up and use of the technology instruments 
and tools used by national supervisors.

Environmental, social and governance factors: 
ESAs will be responsible for integrating sustainable finance 
considerations into financial supervision.

Governance of the ESAs: The ESAs will be each be 
endowed with new, independent Executive Boards, comprised 
of full-time members to support ‘effective, impartial and 
EU-oriented decision-making’ on matters of regulatory and 
supervisory convergence.

Cost-benefit reviews of regulatory guidelines and 
recommendations: ESAs will have to carry out cost-benefit 
analyses on their guidelines and recommendations, reflecting 
their growing importance as tools for implementing regulations. 

Funding: ESAs should be majority-funded directly from the 
private sector, replacing the ESAs’ current contributions from 
the national competent authorities.

New supervisory and intervention 
power to ESMA

Product intervention: ESMA’s intervention powers should 
expand to cover the marketing of UCITS and AIFs by their 
management companies, beyond the current MiFIR scope to 
include MiFID firms and credit institutions only. 

ELTIF, EuVECA and EuSEF: ESMA should authorise, 
directly register and supervise these EU level funds, and 
their managers.

 Market abuse investigations: ESMA should have the 
power to recommend that national competent authorities 
initiate investigations and exchange information relevant for 
market abuse investigations.

 Prospectus Regulation: ESMA, rather than national 
competent authorities, should supervise certain types 
of prospectuses.

 Benchmark Regulation: ESMA should act as the 
competent authority for third country benchmarks.

Resources for direct supervision: the proposed changes 
suggest an additional 156 full-time employees should be 
added at ESMA; most of these would be engaged in direct 
supervisory tasks (97 out of 156).
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Our view on the Commission’s proposal
Commission pushes for a more integrated 
Single Market 

In developing its recommendations, the Commission has 
to balance competing needs: firms and consumers benefit 
when cross-border trade is facilitated – e.g. via consistent 
supervision and implementation of rules. Against this, the 
national supervisors and central banks push for national 
discretions in order to deal with more localised market and 
systemic risks. In this package, the Commission is making a 
small push for the former – seeking to remove inconsistencies 
which hinder cross-border operations in the Single Market. 

At the same time, it is looking at access to the European Single 
Market from third countries. With the looming realties of Brexit 
in mind, the Commission clarifies the role ESAs should take in 
advising on and monitoring, on an ongoing basis, regulatory 
equivalence. Nonetheless, global firms based in other (non-UK) 
countries are likely to need further assurance that the changes 
will not undercut carefully-negotiated agreements which are 
already in place with the EU. Having the ESAs involved in third 
country equivalence determinations offers the prospect that 
these may be made more swiftly, easily and transparently, 
although we can expect the UK to push for a treaty-based 
framework for mutual recognition.

New funding mechanism: a free lunch?

On funding, the Commission links enhanced ESA powers with 
new funding arrangements, where the bulk of ESA funding 
comes from assessments to be paid by regulated, private firms 
(both directly and indirectly supervised), rather than by 
national authorities. ESAs would thus gain independence 
from national regulators; but firms and Member States can 
both be expected to push for controls regarding the size and 
split of fees to be levied, and how ESAs are to be held 
accountable for their level of spend, particularly if firms are 
expected to continue contributions to their national 
competent authorities. The present proposal calls for these 
details to be settled by delegated act; this may not be 
sufficient for a smooth legislative passage. 

ESMA set to demonstrate it is ready for the 
new responsibilities

The need for effective regulatory and supervisory cooperation 
starts with information exchange, which the Commission 
proposals recognise. In the case of ESMA, the Commission 
satisfies this by calling for market data to be transmitted 
directly to ESMA, rather than via national supervisors.

Let’s talk

It is difficult to imagine these provisions will pass the legislative 
process without further assurances about data access provision 
and analysis to be available to national competent authorities to 
fulfill their roles in the management of local systemic risks.

The Commission is proposing new direct supervision 
powers for ESMA over: critical market benchmarks, data 
reporting service providers, collective investment funds 
(EuVECA, EuSEF and ELTIF), and many types of market entry 
prospectuses. The Commission could have gone much further 
with its proposals for centralisation – e.g. centralising 
authorisations of UCITS and AIF under ESMA, or by proposing 
direct supervision on the largest investment companies in 
Europe. It has chosen a more middle path. 

Given the burden that divergent national regulatory approaches 
inflict to pan-European activities, many stakeholders will 
welcome the standardisation and consistency this promises. 
These may help, over time, to bring ESMA closer to the market 
and firms. Market participants who questioned whether such a 
young organisation would be able to effectively step up to big 
changes to scope, range and profile of new responsibilities 
contemplated in the earlier consultation the consultation, will 
note the more limited priorities within the Commission’s new 
proposals – the bigger change (ESMA supervision of CCPs) 
having been included in a separate, EMIR proposal. 

Legislative passage will not be simple; time is tight

The legislative agenda upon which the Commission 
launches these proposals is already crowded. The next 
elections to the European Parliament will be held in 2019, 
which means most legislative work will need to be concluded 
by the end of 2018. This leaves only a short period for the 
Brussels law-making process. 

Even if support from the European Parliament is strong, the 
effective transfer of responsibility from Member States may 
give rise to concerns about subsidiarity, and about the tools 
which are still reserved to national competent authorities to 
protect financial stability within local economies. Whilst 
legislative progress through the Council cannot be assured, it 
must be likely, especially given the pressing need to provide 
greater certainty over third country rules. 

Due to this short time-line, firms that are likely to fall under 
ESMA’s supervisory reach of should quickly start thinking 
their relation with the institution.
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