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Introduction
Kazakhstan, unlike other central Asian countries and Russia, adopted a separate law 
concerning transfer pricing, which included the arm’s-length concept and took effect 
from 1 January 2009. Currently, Kazakhstan’s transfer pricing legislation is regarded as 
the most detailed within the Commonwealth of Independent States.

This law has become the subject of much attention from both local and foreign 
companies operating in Kazakhstan. This attention stems mainly from the fact that the 
transfer pricing law, in certain aspects, significantly departs from the key principles 
outlined in the Organisation for Economic Co-operation and Development (OECD) 
Guidelines. Thus, the transfer pricing law and corresponding rules contain a number 
of unusual concepts, some of which have the effect of widening the scope of the 
application of transfer pricing by the auditing authorities.

However, the transfer pricing law and the rules contain a number of ambiguous 
provisions, which in turn impact the practice of how the authorities apply the law.

Statutory rules
Scope
While the transfer pricing law focuses on cross-border transactions, it remains 
extremely broad in scope primarily because transfer pricing control extends to certain 
transactions involving unrelated parties. Thus, the relevant state authorities (i.e. tax 
and customs) are empowered to control transfer prices applied for the following types 
of international business transactions:

• Between related parties.
• Barter transactions.
• Involving counter-claims and reducing claims.
• With parties registered in tax havens.
• With legal entities that have taxation privileges.
• With legal entities that have reported losses in their tax returns for the two tax 

years preceding the transaction.

The control also may be carried out in respect of domestic intercompany transactions 
within the territory of the Republic of Kazakhstan in case they are directly related with 
international business transactions:

• When minerals are sold by a subsoil user.
• If one of the parties has tax exemptions.
• If one of the parties has losses for the two most recent tax periods, preceding the 

year of the intercompany transaction.
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The law is accompanied by six decrees with additional information on:

• List of goods and services subject to special transfer pricing monitoring.
• List of pre-approved official sources of comparable pricing information.
• Procedure for conclusion of APAs.
• List of goods from which prices could be identified through official sources 

of information.
• Rules on pricing of natural uranium concentrate.
• Rules on pricing of titanium and magnesium products.

Related parties
The transfer pricing law generally defines related parties as individuals or legal entities 
whose special mutual relations may allow the economic results of the transactions 
to be influenced. The transfer pricing law further sets out a comprehensive, non-
exhaustive list of 15 scenarios that would result in parties being deemed as interrelated 
for the purpose of the transfer pricing law. Included in the list of scenarios is a 
somewhat unusual rule that determines interrelationship between transaction parties 
in the following situations:

‘When parties to a transaction apply a price that deviates from market price, as 
determined based on a range of prices according to the data of one of the authorised 
bodies’, such transactions could be treated as those performed between related parties.

Therefore, this provision allows the Kazakh authorities to treat any transaction as a 
related-party transaction based on their set of market prices.

Pricing methods
For determining market prices, one of the five methods (comparable uncontrolled 
price method [CUP], cost plus method, resale price method, profit split method, and 
net [comparable] profit method) must be applied. Formally, only in cases where it 
is impossible to apply the CUP method, one of the other four alternative methods 
should be used. Thus, Kazakh legislation attaches a clear priority on the use of the 
CUP method.

As mentioned, the transfer pricing rules comprise a list of official sources of 
information on market prices, and taxpayers whose transaction prices conform 
to prices from the official sources appear to be safeguarded from transfer pricing 
adjustments in practice.

However, these information sources mostly quote commodity prices. With respect 
to other goods and services (including intangibles), the availability of comparable 
information is limited or of a low quality.

Detailed instruction on the usage of the approved transfer pricing methods is currently 
pending approval by the relevant authorities.

Documentation requirements
The Kazakhstan transfer pricing law sets out formal transfer pricing documentation 
requirements for transactions eligible for the authorities’ control (i.e. international 
business transactions and domestic transactions related thereto).
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Taxpayers in such transactions must keep and maintain documentation substantiating 
the applied transfer prices. Upon request from the tax authorities, taxpayers must 
submit the documentation within 90 days. The law stipulates a comprehensive list 
of information that must be included in transfer pricing documentation. This list can 
roughly be summarised as follows:

• Industry analysis.
• Interrelations overview.
• Functions and risks analysis.
• Information of the intercompany transactions.
• Description of applied pricing methods.
• Financial analysis.
• Comparability analysis, including specification on the official sources of 

information used.
• Other relevant information for substantiating the arm’s-length nature of the 

prices applied.

Other regulations
 In February 2009, Kazakhstan introduced the Rules for Performance of Monitoring 
of Transactions. According to these rules, certain taxpayers involved in intercompany 
transactions shall submit a special transfer pricing monitoring declaration by 15 April 
following the financial year when the controlled transactions took place. There are two 
conditions for this requirement:

• A taxpayer should be included in the list of the 300 largest taxpayers.
• Item of the transactions are included in the monitoring list (e.g. oil and gas 

products, marketing services).

The list of the 300 largest taxpayers is updated by the Ministry of Finance on a 
biannual basis.

Legal cases
The most significant legal cases on transfer pricing matters involved appeals of 
subsurface users working in Kazakhstan on the tax authorities’ transfer pricing 
adjustments in relation to the export of oil and other commodities.

Burden of proof
Generally, the transaction price is deemed to be the market price unless proved 
otherwise by the tax authorities. However, in practice, it is often the case that the 
burden of proof is shifted to the taxpayer to demonstrate that the applied price was at 
market level.

Tax audit procedures
The tax and customs authorities are responsible for controlling, monitoring, and 
evaluating cross-border transactions for transfer pricing purposes.

The tax authorities are generally responsible for monitoring transactions on certain 
exported goods and services, maintaining an information database on market prices 
for goods (works and services), conducting tax audits, and assessing and collecting 
taxes and penalties resulting from price adjustments.
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The customs authorities are generally responsible for monitoring transactions on 
certain imported goods, maintaining an information database on customs declarations, 
providing information to the tax authorities on the monitored goods, participating 
with the tax authorities in tax audits, and assessing and collecting customs payments 
and penalties resulting from price adjustments.

Transfer pricing audits are normally carried out within the scope of regular tax audits, 
while thematic audits aimed at transfer pricing issues can be carried out in some 
cases. In practice, transfer pricing audits may last from 30 working days to as long as 
one year.

Revised assessments and the appeals procedure
Taxpayers have the right to appeal the transfer pricing adjustments at the higher 
level tax authority, up to the Tax Committee of the Kazakhstan Ministry of Finance. 
Should the outcome of the appeal with the tax authorities be unsatisfactory, taxpayers 
may further appeal the assessments in Kazakhstan courts (taxpayers have the right 
to appeal directly to courts as well). Certain foreign subsurface users operating 
in Kazakhstan have the right to appeal through international arbitration (e.g. 
UNCITRAL).

About 34% of cases are vindicated in courts by the taxpayers.

Additional tax and penalties
As a result of the application of the transfer pricing law, the tax authorities may 
adjust prices leading to the additional assessment of taxes, including corporate 
income tax, value-added tax, excise, and excess profits tax for subsurface users, and 
customs payments.

The Kazakhstan Code of Administrative Violations does not provide for specific fines 
for the violation of transfer pricing legislation. Generally, as a result of transfer pricing 
adjustments, the taxpayers are penalised based on the provision for underreporting 
taxes in tax returns, which is calculated at 50% of the additionally assessed tax.

Interest penalties also apply at the annual rate of 19% (currently) applied on a daily 
basis for each day of delay of the tax payment.

Control approach of the tax authorities
The tax and customs authorities carry out the transfer pricing control using the 
following means:

• Monitoring of certain transactions (i.e. gathering detailed information on the sale/
purchase of certain goods and services).

• Carrying out transfer pricing audits.
• Enquiries to the parties of the transaction, any third parties directly or indirectly 

involved in the transaction as well as the competent authorities of the other 
jurisdictions involved.

The tax and customs authorities also maintain databases on export/import prices of 
goods and services. However, these are not available for public use.
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Risk transactions or industries
Based on practical experience, the most risk-intense types of transactions from a 
transfer pricing perspective involve subsurface-use operations (i.e. export of oil and 
other commodities) and financial services.

In practice, management services are subject to scrutiny by the tax authorities. 
However, we have not seen large transfer pricing adjustments with respect of 
management services. This is likely because the Kazakhstan tax authorities have 
limited experience in evaluating the pricing of services and intangibles.

Limitation of double taxation and competent authority 
proceedings
Although the majority of double tax treaties concluded by Kazakhstan contain 
provisions on competent authority proceedings, the Kazakhstan tax authorities have 
not applied them regularly in practice. In part, this is because Kazakhstan transfer 
pricing legislation on several points is non-compliant with the OECD Guidelines, thus 
making the competent authority proceedings difficult to achieve with the majority of 
Kazakhstan trading countries.

Advance pricing agreement (APA)
In February 2009, Kazakhstan introduced the Rules for Concluding of Agreements 
on Application of Transfer Pricing (APA). These rules determine the procedures and 
documents required for application to the Kazakh tax authorities for APAs.

The tax authorities have the right to review the taxpayer’s documents for up to 60 
business days within the APA approval process. An APA could be concluded for the 
terms up to three years.

The APA rules do not specify whether the procedures are applicable to both unilateral 
and multilateral APAs, hence formally, the Kazakhstan rules allow also for the 
conclusion of bilateral and multilateral agreements.

In practice, despite a number of applications from taxpayers, there have been no APAs 
successfully concluded as of April 2011.

Anticipated developments in law and practice
The government appears willing to further develop transfer pricing legislation. As a 
result, the deputies of the Kazakhstan Parliament are currently considering abolishing 
excessive rights of the Kazakh tax authorities in determining ‘related parties’ and 
‘market prices’. There are also initiatives to provide much detailed and clearer 
mechanism for pricing analysis and documentation.

Although the outcome is unclear, there appears to be growing acceptance among 
certain deputies that the existing transfer pricing legislation requires a substantive 
revision in accordance with the OECD principles rather than the cosmetic changes 
contained in the current transfer pricing law.

Notable changes suggested in an industry-initiated draft law developed with the 
assistance of PwC include:
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• Limitation of the transfer pricing control by the authorities to transactions between 
related parties and transactions with companies registered in jurisdictions with 
privileged taxation.

• Reference to the OECD Guidelines on transfer pricing where the law is silent 
or unclear.

In addition, it is anticipated that the APA regime will eventually result in successful 
conclusion of unilateral pricing agreements in the near future.

Liaison with customs authorities
Although both tax and customs authorities are assigned as competent authorities 
under the transfer pricing law, they do not appear to be effectively coordinated with 
each other on transfer pricing matters in practice. This often results in assessments 
of a different taxable base for customs and tax purposes (i.e. higher taxable base for 
purposes of calculating customs payments and lower base for purposes of corporate 
income tax deductibility).

Effective from 1 July 2010, Kazakhstan is a member of the customs union formed 
between Kazakhstan, Russia, and Belorussia. There are no special transfer pricing rules 
established for transactions within the customs union, while general transfer pricing 
rules apply.

OECD issues
Kazakhstan is not a member of the OECD, and Kazakhstan tax and customs authorities 
are not bound by OECD Guidelines on transfer pricing. However, due to the limited 
transfer pricing provisions in the domestic legislation, the tax authorities might 
unofficially refer to the OECD Guidelines for direction or alternative solutions.

Joint investigations
The Kazakhstan tax authorities may conduct joint investigations on transfer pricing 
matters within the Eurasian Economic Community (EEC) along with Russia, 
Kyrgyzstan, Tajikistan, and Belarus.

The Kazakhstan tax authorities may also request information on transfer pricing from 
the competent authorities of other states with which Kazakhstan has signed double tax 
treaties (currently 38 states).

Otherwise, the information on joint investigations is limited and not publicly available.

Thin capitalisation
Kazakhstan tax authorities pay attention to the interest rate levels deducted for 
Kazakhstan corporate income tax purposes. Transfer pricing control is used in addition 
to the debt-to-equity ratio limitations established in the Kazakhstan tax legislation.

In practice, the tax authorities were able to successfully challenge the interest rate 
levels deducted by one of Kazakhstan’s largest banks in a well publicised transfer 
pricing court case.


