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In brief 

The federal Defense of Marriage Act (DOMA) created a dichotomy between federal tax rules and state tax 

rules for those states that have recognized same-sex marriage.  The Supreme Court’s decision in United 

States v. Windsor removes the federal tax barriers to obtaining certain benefits (see U.S. No. 12-307, 

6/26/13).  Taxpayers affected by the decision should now examine the tax-related rules associated with 

various benefit programs, income tax filing status, gift-related tax strategies, and estate tax return filings, 

with a view to revisiting tax filings made before DOMA was struck down.  This review of tax filings should 

cover not only current-year activity but prior-year activity as well. 

 

In detail 

Income tax 

Members of same-sex couples 
generally have been filing 
federal tax returns as ‘single’ 
taxpayers.  Some may have been 
able to file as ‘head of 
household’ if there are children 
in the family.  Based on the 
recent Supreme Court decision, 
‘married’ same-sex couples will 
need to file ‘joint’ tax returns or 
‘married filing separate.’  
Changing the filing status 
changes the tax calculation and 
could result in less or more 
income tax, so affected 
taxpayers will have to do 
calculations to determine the 
impact. 

Tax preparation software and 
tax return preparers have had to 
address the need to file federal 
returns with a different status 

than the state returns for same-
sex couples.  The Supreme Court 
decision clarifies this issue, but 
a new challenge has been 
created — how to determine the 
marital status of a same-sex 
couple.  The determination 
should be easy for couples that 
live in the same state in which 
they were ‘married.’  Yet to be 
determined is the federal status 
of a couple that is ‘married’ in 
one state but lives in another 
state that does not recognize 
same-sex couples. 

Additionally, if the members of 
the same-sex couple work in 
multiple states (or have 
business income in multiple 
states) the calculations become 
very complex.  It may be that a 
joint tax return is filed for 
federal purposes but single tax 
returns for some (but not all) 
states. 

Regardless of how this new 
question is answered, married 
same-sex couples should review 
their last three tax returns 
(more if any were filed on 
extension) and recalculate their 
income tax for each year by 
combining income and 
deductions.  They may want to 
consider the option to file 
amended returns. 

Estate tax 

The Supreme Court’s ruling 
deals specifically with the estate 
tax calculation of a married 
same-sex couple.  These couples 
now may benefit from the 
marital deduction that 
previously was not previously 
available. 

The Supreme Court’s decision 
not only affects future estate tax 
liability of same-sex couples, but 
also may benefit the survivors of  
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recently deceased members of same-
sex marriages.  Filing an amended 
estate tax return is not nearly as 
simple as filing an amended income 
tax return.  However, the surviving 
member of a former same-sex couple 
whose partner recently died should 
contact the estate administrator and 
ask about filing an amended federal 
estate tax return if any federal estate 
tax was due. 

Before DOMA was struck down, estate 
planning professionals had designed 
special estate distribution strategies to 
minimize estate taxes for same-sex 
couples.  Married same-sex couples 
now should revisit their estate 
planning documents—especially 
beneficiary designations—to 
determine if changes are appropriate. 

Gift tax  

Married couples are permitted to 
transfer assets between themselves 
with no gift tax consequences (unless 
one spouse is not a US citizen).  Until 
the Windsor decision, married same-
sex couples could not benefit from 
those rules.  These same-sex couples 
may have paid gift tax in prior years 
based on asset transfers, and should 
examine prior-year gift tax returns to 
determine if amended filings are 
appropriate. 

The takeaway 

Taxpayers should consider the impact 
of the Supreme Court ruling in 
Windsor on their individual tax 
filings.  Tax rules for benefit 
programs, income tax filing status, gift 

related tax strategies, and estate tax 
return filings all may need to be 
examined, and previous filings may 
need to be adjusted. 

Additional resources 

For details about how DOMA affects: 

 employment tax, please see our 

IRS Hot Topic, DOMA rejection 

triggers changes and opportunity 

for employers (dated July 2, 2013) 

or  

 benefit plans, please see our HRS 

Insight, What does the DOMA 

decision mean for employer-

sponsored benefit plans (dated 

June 28, 2013).
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Solicitation 
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