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Special Edition* 

Financial Services Regulatory Highlights 
Financial Regulatory Reform — The New Regulatory 
Architecture — Will It Be a Global Blueprint? 
On June 30th, the U.S. House of Representatives passed The Dodd-Frank Wall Street Reform and Consumer Protection 

Act (the "Act"). It is expected that the U.S. Senate will vote on and pass the legislation the week of July 12th, sending it on 

to the President for his signature shortly thereafter. The Act significantly reshapes financial regulation in the United States 

by creating new regulators, regulating new markets, bringing new firms into the regulatory arena, and providing new 

rulemaking and enforcement powers to regulators.  

The Act is intended to address specific issues that contributed to the financial crisis and is heavily remedial in nature. 

However, it also embraces new approaches that seek to change some of the fundamental tenets of regulation in the 

United States as well as globally. With financial regulatory reform a key agenda item for the G-20, the Act also seeks to 

establish principles and standards that the Obama Administration will urge other nations to follow. 

Identifying, Measuring and Mitigating Systemic Risks 

Starting at the Top — Identifying and Mitigating 

Systemic Risk 

A key lesson from the financial crisis is that financial 

regulation should include considerations of systemic risk 

-- the risk that financial system disruptions can 

destabilize the macroeconomy.  

To identify and mitigate systemic risk, the Act embraces 

macroprudential regulation, which involves the use and 

calibration of prudential tools with the explicit objective of 

promoting the stability of the financial system as a 

whole. 

The Act seeks to develop effective macroprudential 

supervision by: 

 Creating a Financial Stability Oversight Council 

(Council) to designate which U.S. and foreign 

nonbank financial institutions are systemic. These 

Designated Companies are required to register with 

the Federal Reserve Board ("FRB"). Bank holding 

companies with $50 billion or more in consolidated 

assets are also subject to enhanced prudential 

standards established by the FRB. The Council can 

make recommendations on stricter standards to be 

applied by the FRB to these systemic nonbank and 

banking institutions. The standards include leverage 

and risk-based capital and liquidity requirements, 

concentration limits and stress tests, resolution plan 

and credit exposure requirements, and advance 

notice of significant nonbank acquisitions, among 

other considerations.  

 The Council also has the authority to designate 

certain financial market utilities and clearing, 

payment, and settlement systems to be, or likely to 

become, systemically important. 

 Attempting to end "too big to fail," by developing an 

orderly process outside the bankruptcy courts for the 

seizure, winding up, and liquidation of systemic 

nonbank financial institutions.  

 Expanding the scope of regulation to the so-called 

"shadow financial system" to obtain more 

information on hedge funds, private equity funds, 

and derivatives. 
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Enhancing the Regulation and Supervision of Individual Firms 

Expanding the Scope and Enforcement Tools of 

Microprudential Supervision 

Another lesson learned from the financial crisis was that 

many individual market participants could not or did not 

adequately control the risks they were taking.  

Accordingly, the Act seeks to expand the scope and 

enforcement of regulation at the individual firm level to 

achieve more robust risk management and compliance. 

This enhanced microprudential supervision is achieved 

by: 

 Changing the rules of the game on securitizations by 

requiring "a skin in the game" (except for low-risk 

mortgages) and making the credit-rating process 

more transparent, accountable, and independent, 

and accompanied by an expansion of liability.   

 Streamlining regulation by combining all regulation 

of federally-chartered banking institutions into the 

Office of the Comptroller of the Currency ("OCC").
1
  

 Centralizing the consolidated oversight of Bank, 

Financial, and Savings & Loan Holding Companies, 

and "Systemically" Important Nonbank Financial 

Companies within the FRB.   

 Imposing, over time, leverage and risk-based capital 

standards (currently applicable to U.S. insured 

banks) to systemically important nonbank financial 

companies, thrift holding companies, and 

intermediate U.S. holding companies of foreign 

banks (The Collins Amendment). 

 Conditioning geographic and product expansion by 

bank and bank holding companies on being well 

capitalized and well managed. 

                                                      

1
 The OCC will have authority over national banks, federal 

thrifts and Federal branches and agencies of foreign banks. 

 Requiring advisers to hedge funds, private equity 

funds and other private investment vehicles to 

register with the SEC. Although advisers to venture 

capital firms do not have to register, they are subject 

to certain SEC information requirements. 

 Granting states, not the SEC, authority to regulate 

any insurance or annuity contract, the performance 

of which is not linked to the performance of an 

underlying separate account if the contract satisfies 

state anti-forfeiture provisions and, for annuities, 

certain suitability standards. 

 Adopting a number of investor protection measures, 

including enhancing the SEC's enforcement powers 

and creating an expanded "whistleblower" program. 

 Providing new Government Accountability Office 

(GAO) oversight of regulators, including a one-time 

audit of all loans and other financial assistance 

provided under Federal Reserve liquidity programs 

beginning on December 1, 2007, and ending on the 

date of enactment of the Act. 

 Broadening the scope of federal consumer 

regulation to include most state-licensed mortgage 

lenders, private student loan companies, payday 

lenders, and other nonbank lenders that were 

previously not subject to federal regulation. 
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New Offices with Special Missions 

The Act establishes several new Offices with highly 

focused missions. Among the more noteworthy are the 

following: 

 The SEC Office of Credit Ratings which will oversee 

and examine credit rating agencies, promulgate new 

rules for internal controls, independence, and 

transparency, and impose penalties for poor 

performance. 

 The Office of the Investor Advocate to be 

established within the SEC, the head of which will 

report directly to the Chairman. The Office will 

identify specific securities and investor protection 

issues as well as areas or policies impacting retail 

investors. 

 The Office of Financial Research within the Treasury 

Department which will be charged with collecting 

financial data and delivering to Congress annual 

assessments of systemic financial risk. 

 The Federal Insurance Office within the Treasury 

Department which will monitor all aspects of the 

insurance industry (other than health, long-term 

care, and crop insurance), coordinate international 

insurance matters, consult with the states regarding 

insurance matters of national importance, and 

recommend which insurers should be treated as 

systemically important.  

Consumer and Investor Protection 

Protecting the Financial Consumer and Retail 

Investor 

The Act seeks to provide more coordinated and effective 

consumer protection in the financial services sector 

through both structural changes and targeted efforts. 

New Consumer Watchdog  

The Act establishes a new Consumer Financial 

Protection Bureau ("CFPB") within the Federal Reserve 

devoted to the protection of consumers of financial 

products. The CFPB will be led by an independent 

director appointed by the president and confirmed by the 

Senate. It will have a dedicated budget paid by the 

Federal Reserve and be able to write rules related to 

consumer protection governing virtually all financial 

institutions -- banks and non-banks -- offering consumer 

financial services and/or products. 

The CFPB will also have the authority to examine and 

enforce regulations for banks and credit unions with 

assets over U.S. $10 billion and for all mortgage-related 

businesses (including lenders, brokers, and servicers), 

payday lenders, and private student lenders, among 

others. The CFPB will have to establish several offices, 

including an Office of Fair Lending and Equal 

Opportunity, an Office of Financial Protection for Older 

Americans, and an Office of Service Member Affairs, 

among others. 

New Rules for Residential Mortgage Activities  

The Act establishes a simple federal standard for all 

home loans - institutions must ensure that a borrower 

has the ability to repay his/her loan. It also addresses 

subprime lending by prohibiting financial incentives that 

encourage lenders to steer borrowers into more costly 

loans, including yield spread premiums.  Prepayment 

penalties are also prohibited.  

Possible Fiduciary Duty for Retail Investors  

After completing a study within six months of enactment, 

the SEC is authorized to engage in rule-making that 

would impose a fiduciary standard for broker-dealers 

when providing personalized investment advice to retail 

customers.  

Establishment of an Investor Advisory Committee  

The purpose of the Investor Advisory Committee is to 

advise and consult with the SEC on a number of issues, 

including initiatives to protect investor's interests and 

initiatives to promote investor confidence and the 

integrity of the securities marketplace. 
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Comprehensive Derivatives Regulation 

Regulation of OTC Derivatives  

For the first time, OTC derivatives will be regulated by 

the SEC and the CFTC. The Act (i) requires central 

clearing and exchange trading for derivatives that can be 

cleared and provides a role for both regulators and 

clearinghouses to determine which contracts should be 

cleared; (ii) requires that an OTC derivative subject to 

mandatory clearing that is also accepted for trading on 

an exchange or "swap execution facility" be executed on 

such exchange or facility; (iii) requires data collection 

and publication through clearinghouses or swap 

repositories to improve market transparency and provide 

regulators with important tools for monitoring and 

responding to risks; (iv) adds safeguards to the system 

by ensuring dealers and major swap participants have 

adequate financial resources to meet their 

responsibilities; and (v) provides regulators with the 

authority to impose capital and margin requirements on 

swap dealers and major swap participants, but not end-

users of derivatives. 

Many large corporations use derivatives to hedge their 

day-to-day business risks.  During consideration of the 

legislation, they expressed concern about the reach of 

mandatory clearing or exchange trading requirements in 

the Act. These concerns were primarily focused on the 

cost and availability of cash collateral they would have to 

post on a daily basis to protect clearing entities from the 

potential credit exposure on trades. End-users were also 

concerned that the standardization of contracts 

associated with exchanges would afford them less 

protection than the customized contracts available in the 

OTC market.  

To address these issues, the Act excludes from the 

definition of major swap participant a company that uses 

swaps to hedge or mitigate commercial risk. It also 

excludes from the clearing requirement, derivatives 

involving at least one counterparty that is not a financial 

entity, where the counterparty is using the derivatives 

contract to hedge commercial risk and notifies the CFTC 

or SEC as to how it generally meets it obligations under 

non-cleared contracts. However, end-users are still 

concerned by a last-minute change in the wording of the 

Act in Conference that could lead to margin 

requirements for all OTC derivatives that are not cleared, 

including those involving an end-user. The legislation 

initially introduced in Conference would have explicitly 

exempted corporate end-users from margin 

requirements on such transactions.   

The Lincoln Amendment 

As sometimes occurs in the legislative process, one or 

two provisions take on larger policy and almost iconic 

importance. The Lincoln Amendment and Volcker Rule 

(see below) assumed this role as the legislation headed 

toward final passage. 

Chairman Blanche Lincoln of the Senate Agriculture 

Committee authored an amendment to the derivatives 

title in the Senate designed to prevent a bank from 

accessing forms of government liquidity and other 

support unless it "pushed-out" its derivatives activities 

outside the bank. Senator Lincoln's expressed concern 

was that government funds should not be available to 

banks that engage in speculative activities disconnected 

from the credit process. 

Notwithstanding the Senator's intent, the broad nature of 

the prohibition caused regulators, financial institutions, 

and other elected representatives alike to point out its 

likely adverse impact on banks' ability to engage in non-

speculative activities, including serving their customers 

and hedging their own risks.  

A last-minute compromise allows banks to continue to 

engage in (a) hedging and other risk mitigation activities, 

(b) swaps activities involving rates or reference assets 

that national banks may invest in, and (c) credit default 

swaps that are cleared. Other swaps activities may be 

conducted in nonbank affiliates. A two-year transition 

period is provided. 
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Trading and Investment Activities 

The Volcker Rule 

The Volcker rule requires the banking agencies, through 

a rule-making, to jointly prohibit proprietary trading, 

sponsoring or investing in a hedge fund or private equity 

fund by a “banking entity,” except as permitted in the Act 

or by subsequent rule-making. A "banking entity" 

includes an FDIC-insured bank or thrift, a company that 

controls a bank or thrift, a company treated as a bank 

holding company (foreign banks with branches or 

agencies) and any subsidiaries of such institutions or 

companies (including broker-dealer and fund manager 

affiliates or subsidiaries). Several exceptions to the Rule 

apply, including with respect to risk-mitigating hedging 

activities and trading conducted on behalf of customers. 

Additionally, a banking entity may sponsor a private 

equity or hedge fund as long as the bank provides bona 

fide trust, fiduciary or investment advisory services to the 

fund. Also, a bank may make an initial "seed" investment 

in a fund if, within one year after establishment of the 

fund, the investment is reduced to 3% or less of total 

ownership interests and is immaterial to the banking 

entity (the maximum of all such investments must be 3% 

or less of the banking entity’s Tier 1 capital). The FRB 

may extend the one-year period for two additional years. 

The FRB is also authorized to impose additional capital 

requirements on nonbank financial companies which it 

supervises that engage in proprietary trading or investing 

in, or sponsoring, hedge funds or private equity funds. 

Banking entities must dispose of prohibited investments 

or relationships within two years after the provisions 

become effective. Extensions of these deadlines are 

possible for individual firms. 

Some Initial Questions 

Virtually all major areas of the Act will be dependent 

upon regulatory interpretation and implementation. A 

number of technical glitches have already been 

identified, which is not surprising given the broad scope 

of the legislation. The following are a few initial questions 

across the Act's many diverse titles. 

 Which nonbank financial firms will be designated as 

systemic and why? How much will the FRB be willing 

to customize the regulation of different types of 

systemic firms? 

 What will be the impact of the Basel III capital 

requirements on the Collins amendment capital 

provisions and the imposition of more stringent 

requirements on systemic financial institutions? 

 What scope of information will, in fact, be collected 

from hedge and private equity funds (and venture 

capital funds)? 

 Will the mandate of the Federal Insurance Office ever 

be expanded? 

 Will the Volcker Rule and Lincoln Amendment impact 

the competitiveness of US financial markets? 

 Will more than 360 days (the time allotted in the Act) 

be needed to implement fully the comprehensive 

reforms of the OTC derivatives market? 

 Which financial utilities and which payment, clearing or 

settlement systems will be deemed systemic? 

 Will the SEC eventually adopt a fiduciary standard for 

brokers, and how will it be defined? 

 How aggressive will the Consumer Financial 

Protection Bureau be in its role? 

 Will the controls on Fed and FDIC assistance in 

systemic emergencies impinge on rapid action? 
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 Will the "skin in the game" requirements for asset-

backed-security securitizations push mortgage lenders 

toward low-risk products? 

 How will the US operations of foreign-based financial 

institutions be impacted by the new requirements? 

 What will reactions of other governments be to the Act 

as a whole or its key elements within the set of 

principles and standards established in the G-20 

framework?  

Corporate Governance and Executive Compensation  
 

The Act includes a number of corporate governance and 

executive compensation-related provisions that apply to 

all public companies (or, in some instances, to 

companies with securities listed on a securities 

exchange) without regard to industry. These provisions 

include: 

 Shareholder use of the proxy materials to nominate 

directors; 

 Shareholder “say on pay” voting including golden 

parachutes; 

 Independence of compensation committees and their 

advisers; 

 Clawback requirements for incentive compensation 

paid to executives based on misstated financial 

statements; 

 Increased compensation disclosure in proxy 

statements; 

 Increased oversight of compensation arrangements at 

large financial institutions; and 

 Restrictions on the voting of shares by brokers. 

 

Next Steps 

This landmark legislation will require an extraordinary 

amount of rulemaking over several years and the 

regulatory agencies have been afforded a significant 

amount of discretion. A technical corrections bill seems 

inevitable given the length and complexity of the Act, 

and some of the more controversial areas could even be 

revisited.  

Ultimately, new regulations may mean significant 

changes in legal entity structures and business lines, 

corporate governance and organization, operations and 

IT systems, risk management and internal control 

frameworks, tax planning, regulatory and public 

disclosures, and legal and compliance, to name the most 

obvious areas. As the details begin to emerge, the 

financial services and regulatory experts at 

PricewaterhouseCoopers will be analyzing the new law, 

monitoring regulatory and legislative developments, 

meeting with clients and other private firms to obtain 

their input and views, sponsoring and participating in 

conferences and industry events, talking with regulators 

at the federal, state, and international levels, and trying 

to obtain a full 360-degree view of what it all means for 

our clients, their business, and our economy. 

In order to keep you informed on this topic, we will be 

offering a stream of regulatory updates and points of 

view on the key issues related to the legislation and its 

implementation.  
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Some Interesting Points About the Dodd-Frank Act 

Expanded Role of Government At more than 2,300 pages, the Act is the single most comprehensive financial regulatory measure 

ever passed by Congress. Its 16 titles reach from Wall Street to Main Street. 

Multiple Studies on the Adequacy of Regulation. The new law will require more than 60 studies on a wide range of issues in almost 

every title. There are more than 20 separate studies on investor protection issues alone. Most of the studies will be conducted by the 

GAO, others by individual agencies, and a few others are required to fulfill particular rule-makings. 

Extensive Regulatory Implementation Over Time The Act, to some extent, is the tip of the regulatory iceberg, as a number of 

different regulatory agencies — the FRB, FDIC, OCC, SEC, CFTC, FTC, FERC, NCUA, Department of Housing and Urban 

Development and two new entities, the Consumer Financial Protection Bureau and Financial Stability Oversight Council — will have to 

adopt new regulations, rules or policies, with implementation dates generally ranging from 180 days to two years after enactment. 
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