
   
 

Background 

On February 14, 2013, the Senate Banking 
Committee held the first of what are likely to 
be many Congressional oversight hearings on 
the continued implementation of the Dodd-
Frank Act during the new 113th Congress. 
Witnesses included Under Secretary of the 
Treasury Mary J. Miller, Commodity Futures 
Trading Commission (CFTC) Chairman Gary 
Gensler, Federal Deposit Insurance 
Corporation (FDIC) Chairman Martin 
Gruenberg, Securities and Exchange 
Commission (SEC) Chairman Elisse B. 
Walter, Comptroller of the Currency (OCC) 
Thomas J. Curry, Federal Reserve Board 
(FRB) Governor Daniel K. Tarullo and 
Consumer Financial Protection Bureau 
(CFPB) Director Richard Cordray. 

Dodd-Frank has been the subject of more 
oversight hearings on its implementation than 
any other piece of financial services 
legislation. Given the scope of Dodd-Frank, 
this is not a surprise. Director Cordray noted 
that this was the CFPB’s 30th appearance 
before Congress. In response to such 
oversight, each agency has generally followed 
a common basic script – describe and defend 
what it has done, emphasize its dedication to 
considering issues raised in public comments 
(noting in some cases that these run to the 
thousands), aim for a balanced solution, and 
provide an estimate of when outstanding 
issues are to likely be decided. Some agencies 
– notably the SEC, FDIC and OCC – tend to 
cast a wider net in what they cover in 
testimony. Others – the Federal Reserve, 
CFTC, CFPB and Treasury – tend to focus 
more on select major issues. 

Overview  

In PwC’s recent Annual Global CEO 
Survey,1 banking CEOs once again saw the 
most significant threats to growth as “over-
regulation and uncertain and volatile 
growth.” While these CEOs have always 
faced regulatory change, the Survey notes that 
the current upheaval and surrounding 
uncertainty “are taking on an air of 
permanence.” Further challenges center on 
the variations of regulation around the world 
from the Volcker proposal in the US, to the 
UK Banking Reform legislation based on the 
Vickers Report, and to the Liikanen Report in 
the EU.2 In our view, the banking 
organizations that are going to come through 
stronger are looking at the overall impact of 
the various new regulations, rather than just 
dealing with them in isolation. This approach 
provides a clearer strategic view and avoids 
having to continually dig up the road more 
than once, as new requirements overlap.3  

While the hearing did not reveal any major 
surprises, it did provide a useful recap of 
status and more importantly gave us a 
glimpse into the regulatory timetable (see 
Appendix: US regulatory reform key 
dates which incorporates this timetable 
information as well as other timing 
intelligence).  

 
                                                             
1 www.pwc.com/ceosurvey 
2 For further detail on these proposals, see PwC FS 
Regulatory Brief, Volcker Rule – Are banks keeping the 
[Good] Faith? 
3 See PwC Annual Global CEO Survey, n.1 at page 7. 
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By any measure, 2013 will result in a number 
of long-awaited final rules (what we have 
called the regulatory cliff). These rules will 
need to be assessed not only on their own but 
also as part of the broader mosaic of Dodd-
Frank and similar global measures. 

Capital, liquidity and other 
prudential requirements for 
large banking firms 
• Basel III capital rules. In his testimony, 

FRB Governor Tarullo said that a final rule 
for Basel III Capital would be completed 
over the next few months (“this spring”), 
while other agency witnesses were less 
certain on this timing. Governor Tarullo 
emphasized the “centrality” of strong capital 
standards to accomplishing reform. That 
said, an exchange between Governor Tarullo 
and Senator Brown highlighted continued 
differing views on the appropriateness of 
banking capital rules being applied to 
insurance companies, and discussions on 
this issue continue to evolve. 

• Basel III liquidity rules. With the 
issuance of a final Basel framework for the 
liquidity coverage ratio (LCR) measure, the 
platform to issue a proposed rule for 
comment appears to be set for the US. 
Although not providing as clear a timeframe 
as the final capital rule, it appears that the 
US banking agencies will issue a proposal in 
2013 to implement LCR for large US 
banking firms.  

• Enhanced prudential standards. 
Governor Tarullo also indicated that the 
Federal Reserve will work this year toward 
finalization of its proposals to implement 
the Enhanced Prudential Standards (EPS) 
and early remediation requirements for 
large banking firms under sections 165 and 
166 of Dodd-Frank. This proposal has been 
outstanding for over a year for US firms and 
a more recent companion proposal for 
foreign banking organizations remains out 
for public comment. Governor Tarullo cited 
a planned quantitative impact study for 
single counterparty credit limits embedded 
within EPS which could delay action on this 
standard. 

Volcker Rule, swaps pushout 
and risk retention 
• Volcker. The five agencies continue to 

work diligently toward the development of a 
final Volcker rule. Federal Reserve Governor 
Tarullo noted that the final rule should 
maximize bank safety and soundness at 
“least cost” to the liquidity of US financial 
markets and credit availability. The agencies 
generally acknowledged the nature of 
comments received and concerns expressed, 
but played it close to the vest and offered no 
clear signal of position or direction to be 
taken other than to reduce complexity.4 
Timing is not imminent. Our view is Q2 of 
2013 at the earliest. 

• Swaps pushout. The Federal Reserve is 
working with the FDIC and OCC to develop 
a proposed rule that would provide “clarity 
on how and when the pushout requirements 
would apply” to US insured depository 
institutions (and their affiliates) and to US 
branches and agencies of foreign banks (the 
latter being an important formal 
recognition). The Federal Reserve expects to 
issue guidance before the July 16, 2013 
effective date. The OCC indicated that it had 
received a number of requests from national 
banks for transition period relief and 
indicated that it is in the process of 
reviewing and evaluating these requests  

• Credit risk retention. With the 
“Qualified Mortgage” (QM) criteria issued 
last month by the CFPB, the seven agencies 
involved are now in a position to consolidate 
their analytical work done since the 
comment period closed and finalize the risk 
retention rule – timing is during 2013. 

Improving the resolvability of 
large firms 
• Resolution plans. FDIC Chairman 

Gruenberg stated that in 2013, the eleven 
firms that submitted initial plans in 2012 
will be expected “to refine and clarify” their 
submissions. The FDIC and Federal Reserve 

                                                             
4 We offer some further insights on the Volcker rule 
in PwC FS Regulatory Brief, Volcker Rule – Are 
banks keeping the [Good] Faith? 

http://www.pwc.com/us/en/financial-services/regulatory-services/publications/volcker-rule-banks-good-faith.jhtml
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expect the refined plans to focus on key 
issues and obstacles to an orderly resolution 
in bankruptcy including global cooperation 
and the risk of ring-fencing or other 
precipitous actions. To assess this potential 
risk, Chairman Gruenberg said that firms 
will need to provide detailed, jurisdiction-
by-jurisdiction analyses of the actions each 
would need to take in a resolution, as well as 
the discretionary actions or forbearances 
required to be taken by host authorities.  

• Orderly liquidation authority – bail-in 
debt? Regulators’ testimony and dialogue 
revealed ongoing efforts between the 
agencies to arrive at common views on 
minimum long term debt requirements to 
provide loss absorption in a failed firm – so-
called “bail-in debt.” These comments were 
previously provided to banks under a 
confidential supervisory communication – 
which based on these revelations means 
confidentiality is now a one-way street.  

In questioning posed by Senator Corker, the 
issue of investors’ likely preference to invest 
at the subsidiary rather than the parent 
holding company level was highlighted as a 
substantive impediment to Title II 
objectives of creating a “single point of 
entry” platform for effective resolution of 
large firms without cost to the government. 
This matter is equally costly to covered 
firms given the heightened costs to issue 
such debt.  

FSOC designation of nonbank 
SIFIs 
• Under Secretary Miller testified that the 

Financial Stability Oversight Council 
(FSOC) was in the “final stages” of 
evaluating an initial set of nonbank financial 
companies for potential designation as 
SIFIs and that “completing this work was an 
important priority for 2013.” Secretary 
Miller also noted in questioning that FSOC 
had taken asset managers off the table for 
nonbank SIFI designation as the criteria set 
out does not necessarily fit that population. 
She noted that there is ongoing work 
internally within the Office of Financial 
Research (OFR) and with the industry on 
the matter.  

Derivatives regulation 
• The CFTC emphasized the near-complete 

state of its rulemaking and noted plans for 
final rules on margin for uncleared swaps, 
capital for swap dealers/MSPs, swap 
execution facilities (SEFs) and customer 
asset protection to appear in 2013.  

• Chairman Gensler also highlighted 
emerging concerns regarding cross-border 
regulation generally and, specifically, trade 
routing to avoid Dodd-Frank regulation, 
perhaps foreshadowing a turn toward 
compliance and avoidance concerns at the 
CFTC.  

• SEC Chairman Walter indicated that its 
“core” regulatory proposals regarding 
security-based swaps are almost complete 
and said that the SEC is turning its attention 
to finalizing the rules under the “roadmap” 
previously provided. It remains focused on 
actions to provide legal certainty to market 
participants during the implementation 
process.  

Margin & capital requirements for 
swap dealers and major swap 
participants  

• The CFTC, in consultation with European 
regulators, plans to take up final rules on 
swap dealer/MSP capital as well as margin 
requirements for uncleared swaps in the 
second half of this year. Chairman Gensler 
confirmed that the CFTC is working with 
other US and international regulators on a 
final set of standards to be published by the 
Basel Committee on Banking Supervision 
(BCBS) and the International Organization 
of Securities Commissions (IOSCO).  

• CFTC Chairman Gensler noted that the 
CFTC intends to finalize a rule this year on 
segregation for uncleared swaps. 

Cross-border rules/guidance  

• CFTC Chairman Gensler confirmed his view 
that Dodd-Frank applies to transactions 
entered into by overseas branches of US 
swap dealers with non-US persons, as well 
as between overseas affiliates guaranteed by 
US entities. “Failing to do so would mean 
American jobs and markets may move 
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offshore, but, particularly in times of crisis, 
risk would come crashing back to our 
economy,” he stated. Chairman Gensler 
continued, however, that the CFTC is 
“committed to working through any 
instances where it is made aware of a 
conflict between US law and that of another 
jurisdiction.” 

• Chairman Gensler raised concerns about 
some swap dealers potentially routing 
trades with hedge funds that are majority 
US owned or have a principal place of 
business in the US to foreign affiliates as a 
way to avoid required clearing, at least until 
July when cross-border relief expires. 
Chairman Gensler said, “The CFTC is 
working to ensure that this idea does not 
prevail and develop into a practice that 
leaves the American public at risk. If we 
don’t address this, the P.O. boxes may be 
offshore, but the risk will flow back here.” 

• SEC Chairman Walter stated that with very 
limited exceptions, the SEC has not 
addressed the application of the security-
based swap provisions of Title VII in the 
cross-border context in its proposed or final 
rules. Rather than addressing these issues in 
a piecemeal fashion through each of the 
various substantive rulemakings 
implementing Title VII, she said the SEC 
plans to address them “holistically in a 
single proposing release.” The cross-border 
release will involve notice-and-comment 
rulemaking, not just interpretive guidance. 
As a rulemaking proposal, the release will 
consider investor protection and 
incorporate an economic analysis that 
considers, among other things, the effects of 
the proposal on efficiency, competition, and 
capital formation. Although the rulemaking 
approach takes more time, Chairman 
Walter said the SEC believes there are a 
number of benefits to this approach, 
including the opportunity to benefit from 
public input and the opportunity to provide 
a full articulation of the rationales for, and 
consideration of reasonable alternatives to, 
particular approaches that achieve the 
statutory purpose.  

• Both the CFTC and SEC acknowledged the 
importance of international coordination 
and emphasized that they are talking with 
global regulators about the rules (all in 
different stages of rule-writing). They are 
considering approaches like “substituted 
compliance” with home country laws to ease 
burden on the industry.  

SEF rules and futurization 

• Chairman Gensler did not provide any time 
frame for completion of the SEF and block 
trade rules other than that they are 
“working to finish” the rules. This could be 
signaling a delay beyond the end of 
February which had been the expected time 
frame until now. The Chairman offered no 
details about the content of the final rules.  

• On “futurization” of swaps, Chairman 
Gensler stated his view that whether a 
transaction is traded as a future or swap is 
not significant because both sets of rules 
provide for pre- and post- trade 
transparency, which was a key objective of 
Dodd-Frank. He did express a concern 
about potential diminution of pre-trade 
transparency in futures.  

SEC Form PF – Protecting 
sensitive data and information  

With SEC-registered hedge fund advisers and 
other private fund advisers reporting systemic 
risk information in a new “Form PF,” 
Chairman Walter addressed concerns about 
protecting the sensitivity of this new data. The 
Chairman said that a Steering Committee 
composed of senior officers from various 
Divisions and Offices within the SEC has been 
established to implement a consistent 
approach regarding the access to, and use, 
sharing, and data security of, information 
collected through Form PF. The Steering 
Committee is also working with FINRA (the 
contractor that operates the Form PF filing 
system) and the OFR (the FSOC entity that will 
receive and use the data on behalf of FSOC) to 
implement appropriate controls to protect it. 
This issue of protecting sensitive firm data will 
only grow in importance, especially as 
different jurisdictions seek their own 
“systemic” data. 
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Uniform fiduciary duty 
standard 

To assist the SEC in determining whether or 
not to adopt a uniform fiduciary standard of 
conduct for broker-dealers and investment 
advisers, Chairman Walter noted that SEC 
staff is drafting a public request for 
information to obtain data specific to the 
provision of retail financial advice and the 
regulatory alternatives. The request aims to 
seek information from commenters – 
including retail investors, as well as industry 
participants – that will be helpful to the SEC as 
it continues to analyze the various components 
of the market for retail financial advice.  

Chairman Walter noted that opinions vary at 
SEC regarding the costs of imposing a uniform 
standard. She expressed her personal view that 
the SEC should go further and look at the two 
sets of rules (Advisers Act and Exchange Act) 
and harmonize them or determine where 
differences are justified. 

CFPB 

Structure 

Senate Banking Committee Chairman 
Johnson’s opening remarks supported 
confirmation of Richard Cordray as CFPB 
Director. Although there have been legal and 
policy questions raised about the potential 
impact that a recent federal appeals court 
ruling about recess appointments could have 
on Cordray and CFPB rulemaking more 
broadly, members of the committee did not 
use the hearing as an opportunity to weigh in 
on the legitimacy of Cordray’s recess 
appointment or on the legislative changes they 
seek to the structure of the CFPB. 
Nevertheless, Director Cordray’s prepared 
remarks implicitly suggested that invalidating 
his recess appointment, and the rules issued 
on his watch (which is at issue in legal 
challenges against the CFPB), would not be a 
good thing for the mortgage industry when he 
stated:  

“In the Dodd-Frank Act, Congress gave the 
Bureau the responsibility to adopt specific 
mortgage rules with a legal deadline of 

January 21, 2013. If we had failed to do so, 
there were specific statutory provisions 
that would have automatically taken effect, 
which would have been problematic in 
various respects for consumers and the 
financial industry alike.” 

That is, if the final rules are invalidated, the 
CFPB will have missed its Dodd-Frank 
deadline for issuing its mortgage rules, which 
would automatically and retroactively trigger 
problematic statutory provisions (e.g., Ability-
to-Repay). Also, while not mentioned in the 
hearing, invalidating the QM rule could delay 
finalizing the Qualified Residential Mortgage 
(QRM) definition and credit risk retention rule 
since these rules are dependent on the QM rule 
(QM establishes the baseline of the QRM). 

CFPB implementation plan 

Director Cordray’s prepared testimony 
highlighted the final mortgage reform rules 
that the CFPB has issued and which will 
generally become effective in January 2014.  
(He was the only regulator to have issued all 
rules required under Dodd-Frank). Cordray 
acknowledged that implementing these rules 
“will no doubt bring great change to the 
mortgage market” and briefly described the 
CFPB’s implementation plan: 

• Plain-language guides. The CFPB will 
issue plain-language guides for the benefit 
of mortgage industry participants that must 
comply with the rules, particularly smaller 
businesses with limited staff for compliance. 

• Periodic updates to the official 
interpretations. The CFPB plans to issue 
periodic updates of its “official 
interpretations,” which provide guidance on 
how to comply with the rules. The first set of 
updates is expected in the spring, and the 
CFPB will issue additional updates as 
needed.  

• Readiness guides. The CFPB will release 
readiness guides by this summer. They will 
be designed to help mortgage originators 
and servicers prepare to comply with the 
new rules (e.g., by including 
implementation checklists).  

• Examination procedures. The CFPB 
indicated that the FFIEC is expected to 
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publish more in-depth examination 
procedures for examining for compliance 
with the new rules later this year. The CFPB 
suggests that industry members use these 
examination procedures to conduct self-
assessments and internal reviews of their 
readiness and compliance.  

• Coordinating with other agencies that 
conduct examinations. The CFPB will 
coordinate with other agencies to better 
ensure all regulators have a shared 
understanding of the rules and to promote a 
consistent regulatory experience for 
industry. 

The CFPB’s announced plan to issue periodic 
updates to its official interpretations seems to 
signal that the CFPB expects a great deal of 
response to its requests for interpretations, 
which will result in a growing body of 
interpretations that regulated entities can rely 
upon. This expectation means that regulated 
entities should keep abreast of new or changed 
official CFPB interpretations and request that 
the CFPB adopt reasonable interpretations to 
address practical compliance challenges that 
the CFPB had not considered, potential 
unintended adverse impacts, or areas of 
ambiguity.  
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