
   
 

Overview 

EU negotiators on CRDIV – the EU Basel III 
implementation proposal – reached a 
preliminary agreement on February 27, 2013 
to include a provision that would limit 
European bankers’ bonuses. Specifically, 
bonuses for senior management and material 
risk-takers – so-called “identified staff” – 
would not be able to exceed a banker’s fixed 
salary. However, this cap could be increased 
to twice fixed salary if explicit shareholder 
approval were obtained. In addition, up to a 
quarter of bonus pay, if delivered over a long 
term period, can benefit from a discounted 
valuation for the purposes of the cap.  

Detailed draft text is not yet available so our 
views are provisional. In addition, further 
developments may occur over the next several 
days or weeks that could impact the final 
provisions as the EU legislative process moves 
forward. 

Scope and timing of the 
proposal 

The proposal would apply to identified staff of 
an EU-based bank both within and outside 
the EU. There would, however, be a review of 
the impact on employees outside the EU in 
two years. The provision also appears to apply 
to identified staff at EU regulated subsidiaries 
of US and other non-EU banks (but it may not 
apply to identified staff at EU branches of US 
and other non-EU banks). 

January 1, 2014 is the proposed target effective 
date for the bonus cap. However, this could be 
impacted by the large number (40+) of 
implementing measures associated with CRDIV 
of which the bonus cap provision is a part. 

The nature of the cap proposal 

The bonus cap 

The proposal would cap bonuses at the level of 
a banker’s fixed compensation. This cap 
would be allowed to increase to twice the level 
of fixed salary, subject to a simple majority 
shareholder vote. However, if fewer than half 
of shares are voted, a super-majority would be 
required (probably 75%). 

The precise definitions of fixed and bonus 
compensation were unclear in earlier draft 
texts, and do not appear to have been 
clarified. Given this ambiguity, understanding 
fully what is within and outside the definition 
of fixed pay will be an important factor in 
applying the cap that cannot yet be fully 
analyzed.  

The long-term compensation discount 

Up to 25% of bonus pay, if payable in a long-
term form, benefits from a discounted 
valuation for the purposes of the cap. This 
portion would need to have a five-year vesting 
period, be subject to claw back, and be 
delivered in shares or bail-in bonds. The way 
the valuation discount will operate within the 
cap is not specified.  

The discount factor would ultimately be 
determined by the European Banking 
Authority (EBA). If it ends up being rule-
based then national regulators will have little 
room for interpretation; however, a more 
principles-based approach would give 
national regulators some leeway based on the 
bonus plan’s characteristics.  
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The shareholder vote 

The requirement for a shareholder vote for 
increasing the bonus cap to twice the banker’s 
fixed compensation is likely to put EU-
headquartered banks at a significant 
disadvantage to US and other non-EU banks 
with EU subsidiaries. The proposal seems to 
apply to the EU regulated entity; therefore, for 
a US bank, the US parent is the shareholder 
and achieving the required resolution would be 
straightforward.  

For an EU-listed bank, obtaining the required 
shareholder resolution will not be as 
straightforward for two reasons. First, 
politically, shareholders are unlikely to 
welcome being put in the position of voting for 
an increase in bonuses. Second, there will be 
real practical issues with obtaining the 
necessary shareholder approval in time for the 
2013 bonus round.  

However, if the final text, or guidance given to 
national regulators, determines that the vote 
should be taken by the parent company 
shareholders, then the process of obtaining 
shareholder approval would be more 
complicated for EU subsidiaries of US and 
other non-EU firms. 

Application and timing 

The final CRDIV provision on bonus caps will 
come into effect on January 1, 2014. Although 
there is still much uncertainty about the timing 
and impact of any explanatory rules or 
guidance, firms will need to work on the 
assumption that bonus caps will be in 
operation from that date.  

The EBA is being asked to work on the details 
of the operation of the cap. These details could 
be prepared and issued in the form of EBA 
guidelines by the end of the year. However, if 
the EBA prepares them in the form of 
regulatory technical standards, which have the 
force of rules but require more formal 
consultation processes, it is not clear that year-
end is realistic and interpretation of the 
directive’s rules would be left in the hands of 
Member States. 

The EBA is also being asked by CRDIV to 
review the criteria for identified staff, and this 
work is underway. The criteria will have a 
significant impact on the bonus cap rules 
especially if it leads to an increase in identified 

staff. Again, there is uncertainty about whether 
these could be in place by year-end. 

The bonus cap and financial 
regulatory reform 

While banker compensation has been part of 
the global debate on the scope of financial 
regulatory reform, nowhere has this been more 
so than in the EU. If the EU adopts the cap, as 
it seems poised to do, it will make it and its 
banks an outlier on executive compensation. 
In press reports, London Mayor Boris Johnson 
was quoted as saying that “[T]he most this 
measure can hope to achieve is a boost for 
Zurich and Singapore and New York at the 
expense of a struggling EU.” He continued by 
stating “This is possibly the most deluded 
measure to come from Europe since Diocletian 
tried to fix the price of groceries across the 
Roman Empire.”  

Dodd-Frank approach – No caps 

In the US the federal banking agencies 
proposed rules in early 2011 pertaining to 
incentive-based compensation arrangements 
for regulated financial institutions consistent 
with Section 956 of the Dodd-Frank Act.  

Under the proposals, (i) all covered financial 
institutions with over $1 billion of assets would 
be subject to principles-based prohibitions on 
providing incentive-based compensation that 
is excessive or that could lead to material 
financial loss to the institution, and (ii) 
covered financial institutions with $50 billion 
of assets

 
would be required to defer 50% of 

incentive-based compensation paid to 
executive officers and to review and approve 
incentive-based compensation paid to non-
executive officers who individually have the 
ability to expose the institution to a substantial 
amount of risk. In addition, all covered 
financial institutions with over $1 billion of 
assets would be required to submit annual 
reports to their appropriate regulators and to 
establish and maintain policies and procedures 
governing the award of incentive-based 
compensation.  

Final action on these proposed US rules might 
be taken in 2013, but the process could easily 
extend beyond that time. While some 
legislators in the US may find a bonus cap 
appealing, the likelihood of such a proposal 
making any meaningful traction in the US in 
the current environment is highly unlikely.  



FS Regulatory Brief  www.pwcregulatory.com 
 

PwC  3 

Additional information 
 

For additional information about PwC’s Financial Services Regulatory Practice and 
how we can help you, please contact:  

Dan Ryan  
Financial Services Regulatory Practice Chairman 
646 471 8488 
daniel.ryan@us.pwc.com 

Alison Gilmore 
Financial Services Regulatory Practice Marketing Leader 
646 471 0588 
alison.gilmore@us.pwc.com 

 
Contributors: Scott Olsen, Ed Donovan, Armen Meyer, and Gary Welsh. 
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To learn more about financial services regulation from your 
iPad or iPhone, click here to download PwC’s new 
Regulatory Navigator App from the Apple App Store. 

Follow us on Twitter @PwC_US_FinSrvcs 
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