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Foreign bank account report filing is 
due June 30th:  How does it differ from 
Form 8938? 

In brief 

In the global mobility arena, both 

inbound and outbound employees as 

well as US employees who do not travel 

abroad are faced with addressing two 

annual foreign asset reporting regimes 

this year.  The filing deadline for the 

2011 US Treasury Department Form 

90-22.1, Report of Foreign Bank and 

Financial Accounts (FBAR), is the end 

of this month -- June 30, 2012.  

However, many taxpayers may have 

already reported foreign bank accounts 

and certain other assets on Form 8938, 

Statement of Specified Foreign 

Financial Assets, if their individual 

income tax returns for 2011 have 

already been filed.  Do these individuals 

still need to file the FBAR?   

The answer is likely 'yes' even though 

the information reported on both forms 

may be similar.  As a result, both 

regimes may create compliance 

challenges for employees, their 

employers, and tax practitioners alike 

due to the need to analyze the 

similarities and differences, while 

following each regime's separate rules 

and requirements. 

What are the two reporting 

regimes at issue? 

Section 6038D of the Internal Revenue 

Code was enacted under the Foreign 

Account Tax Compliance Act (FATCA) 

on March 18, 2010.  This regime 

generally requires that certain persons 

report specified foreign financial assets 

(SFFAs) on new Form 8938 where an 

applicable threshold amount is reached 

during the tax year.  The new reporting 

requirements affect individual 

taxpayers beginning in the 2011 

calendar tax year.  See Global Watches 

(December 21, 2011); (March 20, 2012).  
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In contrast, the FBAR regime is a 

separate foreign account reporting 

requirement that involves Form TD F 

90-22.1. This regime was mandated 

under the Bank Secrecy Act of 1970.  

The Financial Crimes Enforcement 

Network (FinCEN), a bureau within the 

US Department of the Treasury, 

administers the FBAR regime.  FinCEN 

delegates certain enforcement and 

other activities relating to FBAR to the 

Internal Revenue Service (IRS).  

Is the same information required 

on both filings? 

The Form 8938 reporting requirements 

in many ways duplicate the separate 

reporting requirements of Form TD F 

90-22.1.  From a practical perspective, 

the same information may need to be 

reported on both the FBAR and Form 

8938.  However, the information is not 

identical in all cases due to the different 

rules, definitions, and requirements 

under both regimes.   

So what are some of the key 

differences?  The following non-

exhaustive chart provides a broad 

framework of reference:  

 

[Chart begins on the next page.] 

 

http://www.fincen.gov/


 

PwC Global Watch 3 

 

  

Reporting guidelines under         
Form 8938 

 

What's different under Form TD F 

90-22.1 (FBAR)? 

What 

individuals 

must report?   

The Section 6038D regime requires that specified 

individuals must report using Form 8938 if they 

meet certain reporting thresholds and no exceptions 

apply.   The Section 6038D regime generally 

requires the following individuals to report: 

1. US citizens and US resident aliens (including 

resident aliens under the green card or 

substantial presence tests) for any part of the 

tax year 

2. US resident aliens even if they elect to be taxed 

as a resident of a foreign country under the 

provisions of an income tax treaty (so-called 

treaty tie breaker rules)  

3. Bona fide residents of US territories or 

possessions (with some exceptions.) 

The FBAR regime requires that US persons 

must report if they have certain financial 

interests or signatory or other authority over 

certain foreign accounts and they meet certain 

filing thresholds.  

Under the FBAR regime, the first three 

categories of individuals subject to Form 8938 

reporting (1 through 3 to the left) may also be 

required to file an FBAR.  However, there are 

some important differences, outlined below.  As a 

result, each individual's specific circumstances 

should be carefully considered.   

A key difference under the FBAR regime is that 

certain individuals with signature authority, but 

no financial interest in a foreign bank account 

(i.e. company accounts), may be required to file 

this form to report such accounts, even if they 

otherwise have no financial interest in personal 

overseas accounts or assets. 

4. A nonresident alien may make certain elections 

to be a resident for US federal tax purposes 

under Section 6013(g) and (h).  For example, 

this includes a nonresident alien who marries a 

US citizen and elects to file a joint US income 

tax return.  In this case, the individual must file 

Form 8938 if the threshold requirements are 

satisfied. 

Note: Taxpayers may consider the Form 8938 

requirements they'd be 'electing' into in 

deciding whether to make elections under 

Section 6013(g) and (h).   Similarly, those with 

Section 6013(g) elections in effect from 

previous years may consider revoking the 

election to limit Form 8938 requirements.  

In contrast, a nonresident alien that makes these 

elections to be treated as a resident for US federal 

tax purposes may not need to file an FBAR.  For 

FBAR purposes, a 'US person' is defined under 

Section 7701(b) which refers to the green card or 

substantial presence tests but does not refer to 

the Section 6013(g) and (h) elections.  Note, 

however, that nonresident aliens making an 

election to be treated as a resident under Section 

7701(b)(4) (i.e., a 'first-year election') would also 

be 'electing' into FBAR residency as the first-year 

election does fall under Section 7701(b).   

 

5. If an individual is required to file an annual 

income tax return with the IRS, Form 8938 

may need to be filed.  This includes those filing 

Form 1040NR based on treaty residency in a 

foreign country.  Conversely, if an individual 

does not need to file such an annual return, 

Form 8938 is not required even if the 

The FBAR regime does not have an exception for 

individuals not required to file a US income tax 

return -- whether or not the individual files such 

a return is not relevant for this purpose.   
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Reporting guidelines under         
Form 8938 

 

What's different under Form TD F 

90-22.1 (FBAR)? 

individual would otherwise be treated as a 

specified person.  

6. If an individual has a dual status (e.g., a 

nonresident alien for part of the tax year and a 

US resident for the other), the individual may 

be required to file Form 8938.  However, the 

individual should only review assets and 

accounts held during the resident portion of the 

year to determine whether Form 8938 

reporting is required.   

Similarly, this individual may also be required to 

file the FBAR report if the filing thresholds are 

met.  Unlike Form 8938, FBAR guidance makes 

no delineation about whether assets were held 

during the resident portion of the year.  Instead, 

any reportable accounts existing for any part of 

the year may be reportable.   

Should 

entities 

report? 

The Section 6038D regime was enacted to apply to 

individuals and certain domestic entities that are 

formed or availed of for purposes of holding certain 

foreign assets.  However, from a practical 

perspective, only individuals had an obligation to 

report on Form 8938 with respect to assets and 

accounts maintained in 2011.  However, if proposed 

regulations are finalized, both individuals and US 

entities may have a Form 8938 filing obligation 

beginning in 2012. 

 

Both individuals and entities may have an FBAR 

filing requirement.  Under FBAR guidance, the 

term 'US person' includes a United States citizen 

or resident or an entity created or organized 

under the laws of the United States, including 

corporations, partnerships, limited liability 

companies, trusts, and estates.  The term "United 

States" includes US territories and possessions.   

What are 

the filing 

thresholds? 

The Section 6038D regime requires specified 

individuals to file Form 8938 if they meet either of 

two thresholds based on: (1) the maximum value 

of SFFA holdings during the year, and (2) the SFFA 

holdings on the last day of the tax year.  The two 

applicable threshold amounts generally depend on 

the filing status (single, married filing jointly, and 

married filing separately) and where the taxpayer is 

living (in the United States or abroad). For charts 

summarizing these various threshold amounts, 

please see previous Global Watch.  

 

The FBAR regime requires US persons to file if 

they have either a financial interest in a foreign 

financial account, or signature or other authority 

over a foreign financial account and the 

aggregate value of these accounts at any time 

during the calendar year exceeds a single 

threshold of $10,000.  Under the FBAR regime, 

this threshold is uniform for all US individuals 

and entities, regardless of their tax filing status or 

where they are living.   

Note that the FBAR threshold is considerably 

lower than all of the Form 8938 thresholds, but 

applies only to foreign bank and financial 

accounts.  Therefore, it is possible for an 

individual to have a Form 8938 filing 

requirement but no FBAR filing requirement 

even though the FBAR threshold is lower. 

 

 

http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=5250&Mailinstanceid=22949


 

PwC Global Watch 5 

 

  

Reporting guidelines under         
Form 8938 

 

What's different under Form TD F 

90-22.1 (FBAR)? 

What types 

of assets 

are 

reportable? 

Under the Section 6038D regime, a SFFA may fall 

under one of two broad categories.  The first is any 

financial account maintained by a foreign financial 

institution, with various exceptions.  The second 

category is certain 'other' foreign assets held for 

investment (not otherwise held in a financial 

account maintained by a foreign financial 

institution.)  See previous Global Watch. 

The following is a broad, non-exhaustive list of 

examples that may be reportable on Form 

8938: 

1. An interest in a checking or savings account 

with a foreign financial institution, maintained 

at a non-US branch.   

2. An interest in a securities or brokerage account 

with a foreign financial institution, maintained 

at a non-US branch. Reporting may need to 

occur regardless of the type of securities that 

are within such account. 

3. An interest in a foreign deferred compensation 

plan (such as a management incentive 

compensation plan) administered by a foreign 

financial institution.   

4. A present interest in certain overseas pension 

plans that are administered by foreign financial 

institutions and where the plan is not US tax-

qualified.  An example of this would be an 

individually owned UK personal pension plan.   

 

5. Direct ownership of shares in a foreign mutual 

fund that is available to the general public with 

a regular net asset value determination and 

regular redemptions. 

6. Ownership in an insurance or annuity policy 

(e.g., whole or universal life insurance policy) 

that has a cash value and is issued by a foreign 

financial institution. 

7. An interest in Restricted Stock Units (RSUs) in 

a foreign company that are conditioned upon 

The FBAR regime only requires reporting of 

financial accounts in a foreign country.  Similar 

to Form 8938, the FBAR regime requires 

disclosure if the US person has an interest in 

such account.  But unlike Form 8938, the FBAR 

regime also requires disclosure if the US person 

has signature or other authority over 

foreign financial accounts.    

 

Examples 1 through 3 in the left column should 

also be reportable on the FBAR form. 

 

 

 

 

 

 

 

 

 

Certain overseas pension plans may also be 

reportable on the FBAR.   

 

 

 

Examples 5 and 6 should also be generally 

reportable for FBAR purposes. 

 

 

 

 

 

Example 7 would generally NOT be reportable 

under the FBAR regime.    

http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=5250&Mailinstanceid=22949
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Reporting guidelines under         
Form 8938 

 

What's different under Form TD F 

90-22.1 (FBAR)? 

future performance of services may be 

reportable on Form 8938.    

8. Direct ownership interests in foreign entities 

such as stock in a foreign corporation, capital or 

profits interest in a foreign partnership, a note 

or bond issued by a foreign person, or an 

interest in a foreign trust or estate.  

 

9. An interest in a financial instrument or 

contract, such as a foreign currency swap or 

similar agreement, with a foreign counterparty.  

 

 

Example 8 would generally NOT be reportable 

under the FBAR.  However, certain ownership 

interests in the entity may result in the US person 

having a financial interest in any foreign financial 

accounts owned by the entity (see discussion 

below.) 

 

Example 9 would generally NOT be reportable 

under the FBAR regime.  However, if maintained 

in a foreign financial account, the value of these 

instruments or contracts might be used to 

determine the maximum value of the foreign 

financial account. 

Are there 

any 

exceptions 

for 

duplicative 

reporting? 

Duplicative reporting exceptions are provided for 

Form 8938 but only with respect to certain 

enumerated IRS forms that are filed by that person 

during the same tax year.  See previous Global 

Watch for a list.  (The FBAR is not on this list.)  For 

example, a Canadian citizen that is working in the 

US may have an interest in a Canadian Registered 

Retirement Savings Plan (RRSP) with a Canadian 

financial institution.  A duplicative reporting 

exception applies with respect to certain Canadian 

retirement accounts.  The owner of such a plan must 

report annually to the IRS using Form 8891 and 

need not report this account on Form 8938.  

However, the value of the account must still be 

taken into account when determining if the 

individual exceeds the Form 8938 filing thresholds.   

If an individual satisfies the requirements of both 

the Form 8938 and FBAR regimes, they must file 

both reports -- no duplicative exception exists 

between these two regimes.  In this example 

involving an individual having an interest in a 

Canadian RRSP, the individual would still need 

to file the FBAR if the filing threshold (including 

the value of the RRSP) is met even if the 

individual also reported the account on a Form 

8891. 

May 

individuals 

be treated 

as owning 

reportable 

assets?   

As a general rule, a specified individual is not 

treated as owning an interest in a SFFA for Section 

6038D purposes that is held by a partnership, 

corporation, trust, or estate solely because of that 

person's status as a partner, shareholder, or 

beneficiary.  Certain exceptions apply.  For example, 

if the individual holds an interest in a grantor trust 

or disregarded entity where such trust or 

disregarded entity owns a reportable asset, the 

individual would be deemed to own that reportable 

asset.   

In contrast under the FBAR regime, a US person 

that owns a sufficient percentage of an entity 

such as a corporation, partnership, or trust that 

owns or holds legal title to a financial account 

may be treated as holding such interest thereby 

triggering an FBAR reporting requirement.  For 

example, if an individual owns more than a 50 

percent of the total value of the shares or assets 

or more than 50 percent of the voting power in a 

corporation, and that corporation holds a foreign 

financial account, the individual is treated as 

having a financial interest and may need to 

http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=5250&Mailinstanceid=22949
http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=5250&Mailinstanceid=22949
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Reporting guidelines under         
Form 8938 

 

What's different under Form TD F 

90-22.1 (FBAR)? 

report such account. 

Are assets 

and 

accounts 

valued 

similarly?   

The Section 6038D regime requires persons to 

determine a maximum value for the relevant 

accounts during the tax year as well as the value on 

the last day of the tax year.  In addition, filers are 

permitted to rely on 'periodic account statements' to 

determine whether the value thresholds have been 

met, with certain exceptions.  Filers may not rely on 

these statements if the person has reason to know 

based on readily accessible information that the 

statement does not reflect a reasonable estimate.   

The Section 6038D regime permits a simplified 

method of reporting the maximum value for SFFAs 

classified as 'other foreign assets.'  For this class of 

assets, a specified individual may identify the dollar 

range—in $50,000 increments, up to $200,000—

that contains the maximum value of such asset (note 

that this option is not available for 'other foreign 

assets' with a maximum value greater than 

$200,000).   

 

 

 

For purposes of valuing an interest in foreign trusts, 

estates, pension funds, and deferred compensation 

plans, the Section 6038D regime allows the owner 

to presume the maximum value to be equal to the 

distributions received through such interest during 

the year, when the owner otherwise does not know 

or have reason to know the maximum value of the 

interest based on readily accessible information.  If 

no distributions occur, the filer may enter 'zero' for 

that investment.  

In the case of jointly-owned assets, the Section 

6038D regime provides that each co-owner 

generally must report the maximum value of the 

asset or account.  Special rules apply for married 

couples and spouses that are joint owners.  For 

example, if married individuals file separate income 

tax returns, both spouses must report the full 

maximum value of jointly-owned SFFAs on their 

respective Forms 8938.  

The FBAR regime requires US persons to 

determine a maximum value for the relevant 

accounts during the tax year.  Similarly, the 

FBAR regime generally permits reliance on 

'periodic account statements' to evidence such 

value.  Under the FBAR regime, a filer cannot 

rely on the statement if it does not fairly reflect 

the maximum account value. 

 

 

The FBAR regime in contrast does not 

contemplate a person reporting a range of values.  

It does, however, contain special simplified 

reporting rules if (i) a person has a financial 

interest in 25 or more foreign financial accounts, 

or (ii) signature or other authority over 25 or 

more foreign financial accounts.  Here, the 

person need not provide separately stated 

maximum values for each account on the form, 

although the person must retain records with 

such values and have them available for 

inspection. 

The FBAR rules do not contain a valuation 

presumption relating to distributions received.  

Under the FBAR regime, if the value of an 

account is not known, the instructions provide 

that the US person should report the account and 

enter 'unknown' value on the form. 

 

 

 

The FBAR rules also provide that each co-owner 

generally must report the full maximum value of 

the account.  Special rules apply for married 

couple and spouses that are joint owners under 

the FBAR rules.  For example, the spouse of an 

individual filing an FBAR may not be required to 

file a separate FBAR for a jointly owned asset 

provided certain conditions are met. 



 

PwC Global Watch 8 

 

  

Reporting guidelines under         
Form 8938 

 

What's different under Form TD F 

90-22.1 (FBAR)? 

Where and 

when 

should the 

reports be 

filed? 

Form 8938 must be attached to the specified 

individual's annual US federal income tax return 

(e.g., Form 1040) filed with the IRS by the due 

date of that return, including extensions.     

In contrast, the FBAR annual report is not filed 

with the individual's tax return.  Instead, the 

FBAR must be received by the US Department of 

Treasury on or before June 30th of the year 

following the calendar year being reported. 

Unlike the Form 8938, there is generally no 

extension of time available for filing an FBAR 

annual report and the date of the postmark may 

not be used to determine whether the FBAR is 

timely filed.  

 

What 

penalties 

may be 

levied? 

Failure to file a Form 8938 may be subject to a 

$10,000 penalty.  A failure to comply that lasts 

more than 90 days after the date of an IRS notice of 

such failure may be subject to an additional penalty 

not to exceed $50,000.  A reasonable cause 

exception may be available.  If an underpayment is 

attributable to an undisclosed SFFA, the accuracy-

related penalty may be increased from 20% to 40%.  

In addition, a special statute of limitations rule may 

apply.  

Failure to file an FBAR may result in a civil 

penalty not to exceed $10,000 per violation, 

subject to a reasonable cause exception.  In 

addition, a person who willfully fails to report an 

account may be subject to (i) a civil monetary 

penalty equal to the greater of $100,000 or 50% 

of the balance in the account at the time of 

violation and (ii) criminal penalties. 
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Bottom line 

The US Department of Treasury is 

well aware that both the FBAR and 

Section 6038D regimes will require 

many individuals to report similar 

foreign accounts and assets on 

separate reports.  Indeed, concerns 

over the duplicative reporting issue 

were raised by the US Government 

Accountability Office in a report to 

lawmakers in February this year.  

Notwithstanding this overlap, there 

are also significant differences such as 

where and when reports are filed.  For 

example, unlike the Form 8938 which 

is filed with the individual's income 

tax return, the FBAR is due June 30th. 

So what is the potential concern?  

Globally mobile employees may 

mistakenly believe that if they already 

filed the Form 8938 attached to their 

2011 US individual federal income tax 

return, they have no further foreign 

asset reporting obligations.  

Practitioners should remind assignees 

of this dual reporting obligation.   

Practitioners should also consider the 

efficiencies gained from leveraging 

information between the forms.  If the 

individual has already filed Form 

8938 with their 2011 US income tax 

return, this would be an excellent 

place to start gathering information 

for the FBAR filing due June 30th. 

In addition, employees, employers, 

and practitioners will likely need to 

incur additional time and effort to 

understand these differences so as to 

file the upcoming FBAR.  For example, 

additional analysis is likely required 

with respect to dual status individuals, 

identifying the appropriate value for 

the FBAR, the treatment of jointly 

owned assets, as well as pinpointing 

financial accounts over which the 

employee or officer has signature 

authority.  The latter accounts are not 

required to be reported on the Form 

8938.   

 

The above discussion is by no means exhaustive.  For more 
information, please do not hesitate to contact: 

Peter Clarke  (203) 539-3826  peter.clarke@us.pwc.com       
IAS Global Leader 

Al Giardina  (203) 539-4051  alfred.giardina@us.pwc.com  

Derek Nash  (202) 414-1702  derek.m.nash@us.pwc.com  

Evelyn Behrend (267) 330-6220  evelyn.behrend@us.pwc.com  

Clarissa Cole  (213) 217-3164  clarissa.cole@us.pwc.com 
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