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AG Opinion in Commission v UK (C-172/13) 
again urges CJEU to reverse its Marks-and-
Spencer plc decision regarding “final losses”  

 

24 October 2014 

Background 
On 23 October 2014, AG Kokott’s 
Opinion was published in the 
Commission v  UK (C-17 2/13) 
infringement case regarding the UK’s 
legislation for losses from 1  April 2006 
giv ing effect to relief for “final losses” in 
accordance with the decision of the 
CJEU in favour of Marks-and-Spencer 
plc of 13 December 2005 (C-446/03). 

T he European Commission’s m ain 
contentions 

The Commission argued that the 
legislation was too restrictive in 2 
material respects. First, it only applied 
for “final losses” sustained on/after 1  
April 2006. 

Secondly, in requiring the claimant to 
demonstrate that the losses were “final” 
immediately after the end of the 
relevant loss period, it restricted claims 
for unused losses to the loss for the 
period in which the loss-maker was put 
into liquidation, even though in most 
cases there would be unused losses 
from earlier periods that could not then 
be relieved anywhere. 

T he AG’s Opinion 

AG Kokott has basically urged the CJEU 
to reverse its Marks-and-Spencer  plc 
decision and remove the exception that 
group relief can be claimed for “final 
losses” from elsewhere in the EU (and 
by  implication the EEA). In this regard, 
Kokott cites Keck and Mithouard (C-
267 /91 & C-268/91). 

Discussion regarding the AG’s 
Opinion 

The CJEU said in Keck: “In v iew of the 
increasing tendency of traders to invoke 
Article 30 of the Treaty as a means of 
challenging any rules whose effect is to 
limit their commercial freedom even 
where such rules are not aimed at 
products from other Member States, the 
Court considers it necessary to re-

examine and clarify its case-law on this 
matter.” 

However, this would appear to be an 
early  case as to the boundary regarding 
non-discriminatory restrictions (here the 

non-discriminatory French prohibition 
on resale at a loss) that might be argued 
to give rise to a quantitative restriction on 
imports, and is in any  event only one 
decision, and from 23 y ears ago. 

Kokott has in prev ious Opinions 
criticised  the CJEU’s Marks-and-Spencer 
decision (e.g. Philips Electronics ltd C-
18/11, paragraph 40) and even urged its 
reversal, (A Oy  C-123/11, paragraphs 1 -3 
and 47 -54), but the CJEU has so far 
declined to do so. 

Accordingly, it remains to be seen 
whether the CJEU will follow the AG’s 
Opinion, or rather, as in the vast majority    
of cases, adhere to its earlier decision. 

What should you do? 

In v iew of the above, we would 
recommend that claims for relief for 
“final losses” should be maintained and 
should continue to be made. 

Regarding UK claims, in v iew of the first 
UK Supreme Court decision on 22 May  
2013 that for losses prior to 1  April 2006, 
the time at which the claimant must 
demonstrate that the loss is “final” is the 
time of the operative group relief claim, 
claims for losses from 1  April 2006 
should continue to be made on the basis 
of the Supreme Court decision, pending 
the CJEU’s decision in these 
infringement proceedings. 
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