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On 23 January 2014, the CJEU 
rendered its judgment on the 
compatibility of the former version of 
section 20 paragraph 3 of the German 
Reorganisation Tax Act (RTA) with EU 
law. 
 

Facts 
Two Austrian corporations 
contributed their interests in a 
German partnership to a German 
corporation and received new shares 
in the transferee in return. The 
partnership had only one partner after 
the transfer and ceased to exist. Sec. 
20 para. 3 RTA prescribed that a 
continuation of the book value of the 
partnership's assets at the level of the 
transferee was only possible if the 
received shares were taxable in 
Germany. However, due to the Double 
Taxation Treaty concluded with 
Austria, Germany had no right to tax 
the disposal of the new shares. 
Therefore the transferor was forced to 
pay tax on the hidden reserves 
included in the contributed assets. The 
question was whether this was 
compatible with EU law and whether 
another rule, which allowed for a 
payment of the tax in five equal 
instalments without interest over a 
five year period, was proportionate. 
 
CJEU decision 
First, the CJEU applied the free 
movement of capital (Art. 63 TFEU) 
rather than the freedom of 
establishment (Art. 49 TFEU), because 
the applicability of sec. 20 RTA did not 

 

depend on whether the transferor 
owned a controlling interest in the 
receiving corporation.  
Secondly, the CJEU held that the 
German rule constituted a restriction 
of Art. 63 TFEU, but could be justified 
by the balanced allocation of taxing 
rights provided that Germany had no 
right to tax the hidden reserves in the 
contributed assets at the level of the 
receiving corporation. The CJEU left it 
up to the referring German court to 
determine if this was the case. 
Although this fact seems obvious, it 
was surprisingly not included in the 
referral. 
Furthermore, the CJEU decided that 
an interest free deferral of the tax 
payment over a five year period is 
proportionate. Whether a bank 
guarantee can be required for a 
deferral, must be assessed individually 
considering the risk of non-
collectability of the taxes. 
 

Impact on the current situation 
Germany revised the RTA due to the 
merger directive (2005/19/EC) in 
2006. Under the new law the 
continuation of the book values indeed 
only depends on whether the 
contributed assets remain taxable in 
Germany, irrespective of the received 
shares. However, the legislation only 
applies to EU contributors. Since the 
CJEU applied the free movement of 
capital in the DMC case, it seems 
possible for non-EU contributing 
companies to rely on this 
jurisprudence, as well. 
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