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On 27 February 2014, Advocate
General Kokott gave her Opinion in
Joined Cases C-39/13 – C-41/13, SCA
Group Holding BV et al. PwC NL
represented the client in case C-39/13
(SCA). In her Opinion, the AG
concludes that the Dutch fiscal regime
breaches the freedom of establishment
of Article 49 TFEU.

Case C-39/13 concerns a Dutch-
resident parent company, part of a
Swedish group, which held various
Dutch sub-subsidiaries through two
intermediate German-resident
subsidiaries. The taxpayer requested a
fiscal unity between the Dutch-
resident parent company and the
Dutch-resident sub-subsidiaries.

Under Article 15 of the Dutch
Corporate Income Tax Act 1969 (CITA
1969) such a fiscal unity would only
have been possible if the intermediate
company would have been a Dutch-
resident company or if the German-
resident intermediate entities had
carried on business in the Netherlands
through a permanent establishment,
to which the shares in the Dutch-
resident sub-subsidiaries could have
been allocated.

AG Kokott concludes that Article 15
CITA 1969 creates a restriction of the
freedom of establishment, for not
offering taxpayers with non-resident
subsidiaries the option to form a fiscal
unity between the Dutch-resident
companies, while giving such a
possibility if the intermediate entities

would have been subject to Dutch
corporate income tax (in which case also
the intermediate subsidiaries would have
been included in the fiscal unity).

AG Kokott concludes that both situations
are comparable in the light of the objective
of the Dutch fiscal unity regime.

AG Kokott also distinguishes this case
from the X Holding case, which also
concerned the Dutch fiscal unity regime,
but in that case the taxpayer sought to
include the non-resident subsidiary in a
fiscal unity.

AG Kokott concludes that the restriction
cannot be justified by the need to prevent
a double use of losses nor by the need to
prevent tax avoidance.

If the CJEU follows AG Kokott, this means
that the Dutch fiscal unity regime would
have to be opened up for ‘Papillon’ fiscal
unities such as those in the case at hand.

Importantly, all Joined Cases concern
situations where the relevant non-resident
entities are resident within the EU.

As a final remark, one of the other Joined
Cases concerned the request for a fiscal
unity between Dutch ‘sister’ companies
with a parent company that was not
subject to Dutch CIT. Also in such a case
AG Kokott concludes that there is a
restriction of the freedom of
establishment that cannot be justified.


