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16 December 2013 

On 12 December, the CJEU delivered its 3rd 

decision in the FII GLO case in favour of the 

taxpayer. 

The Aegis group are the test claimants for 

the limitation issues regarding validity of 

common law i.e. UK High Court claims for 

restitution of tax unlawfully levied by the 

UK either under the UK’s credit regime for 

taxation of foreign dividends prior to 1 July 

2009 or the UK’s ACT regime, which (apart 

from “shadow” ACT) was abolished w/e 

from 6 April 1999. 

At issue was the lawfulness of s320 

FA’04,which retrospectively from 8 

September 2003 removed the s32(1)(c) 

Limitation Act 1980 right to make common 

law claims within 6 years of when the 

taxpayer knew or with reasonable diligence 

should have known that they had been 

mistaken in their view of the relevant law. 

The CJEU, following AG Wathelet’s 5 

September 2013 Opinion, held that s320 

was unlawful, as the UK Government had 

failed to allow an adequate (or indeed any) 

prospective period for taxpayers to make 

extended time limit claims under s32 (1)(c), 

citing the Marks-and-Spencer “teacakes “ 

case C-62/00 where a similar issue had 

arisen in regard of the UK’s shortening of 

VAT repayment time limits from 6 to 3 

years.s320 breached not only the principle 

of effectiveness of remedies, but also the 

principles of legal certainty and 

preservation of legitimate expectations. 

This remained the case even though there 

was an alternative “unlawful demand” 

Woolwich right of action with a 6 year time 

limit from when the tax had been unlawfully 

paid, and that access to s32(1)(c) for tax 

matters was not finally confirmed until 

October 2006 by the UK House of Lords. 

The case now returns to the UK High Court 

29 April 2014 for hearing in the light of the 

CJEU FII GLO 1 (C-446/04),2 (C-35/11) & 3 

decisions for judgment. 

It appears likely that the UK Courts will now 

have to disapply s320 to the extent it barred 

common law mistake of law claims for 

restitution of unlawful tax which had not 

been made before 8 September 2003 but 

which could have been made within a 

reasonable time period from 8 September 

2003,had such a period been granted. 

Grundig Italiana Spa C-255/00 suggests 

that such a period must ordinarily be more 

than 90 days and arguably should be at least 

a year. 

The decision applies to UK common law 

claims generally and not just to those made 

under the FII GLO. 

We consider that, notwithstanding the 

prevailing practice exclusion in paragraph 51 

A(8)(b) Schedule 18 FA 1998, the combined 

effect of the UK Supreme Court judgment in 

FII GLO May 2012 and the amendment to 

paragraph 51 A(8) made by FA 2013 is that 

common law claims for restitution of tax on 

EU law grounds may still be made until 16 

January 2014. 

 

 


