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Background

The OECD’s BEPS project is driven by
concerns that substantial tax revenue is
being lost due to planning by corporates
aimed at eroding the taxable base and/or
shifting profits to locations where they are
subject to a more favourable tax treatment.
There is also the more fundamental concern
that the common principles by which taxing
rights are shared between states have not
kept pace with the changed nature of
globalised business (including E-commerce)
and the increased importance of intellectual
property as a value driver. With this report to
the G20 Leaders, the issue of BEPS /
‘aggressive tax planning’ has now moved to
the highest international political level.

The BEPS paper of 12 February 2013

The paper considers the key tax principles
and opportunities for BEPS. It notes that the
jurisdiction to tax, including PE rules, have
come under pressure from the development
of the digital economy. It also points out that
transfer pricing already considers
economically significant activities and
responsibilities undertaken, assets used and
risks assumed. The different treatment of
debt and equity in many states is high-
lighted and a range of anti-avoidance
techniques are categorised.

“Key pressure areas”

"Key pressure areas" identified in the paper:

 international mismatches in entity and
instrument characterisation;

 application of treaty concepts to profits
from delivery of digital goods & services;

 the tax treatment of intra-group financial
transactions;

 transfer pricing;

 the effectiveness of anti-avoidance
measures;

 the availability of harmful preferential
regimes.

Action plan

The paper notes there is no "magic recipe". It
strongly emphasises that the OECD is ideally
positioned to advance a collaborative
solution, which is preferable to unilateral
action. A comprehensive action plan is to be
developed by June 2013 which will (1)
identify the actions that are required to
address BEPS; (2) set deadlines for actions;
(3) identify the resources and methodology
required to implement the proposed
solutions to the key pressure areas.

The plan will include proposals to develop:

 instruments to put an end to or neutralise
the effects of hybrid mismatch
arrangements and arbitrage;

 improvements or clarifications to transfer
pricing rules;

 updated solutions to the issues related to
jurisdiction to tax;

 more effective anti-avoidance measures
as a complement to the previous items;

 rules on the treatment of intra-group
financial transactions; and

 solutions to counter harmful regimes
more effectively, taking into account
factors such as transparency and
substance.

Comment

The paper demonstrates a strong momentum
for collaborative action. Yet, based on
previous experience, the proposed timing of
less than six months seems extremely
challenging which could be detrimental to
sound policymaking on these important and
complex matters. Certainly, recent country
experiences in dealing with specific rules
such as a GAAR, would indicate this
timescale is unrealistic. The paper partly
overlaps with recent plans on these issues
released in December by the EU
Commission, although its scope is broader
and less noncommittal. There also seems to
be little clear agreement on what constitutes
abuse, for example contrasting the positions
of the OECD and the EU Commission.


