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ECJ: dividend withholding tax on outbound dividends breaches art. 56 EC

In 2002, Retailbox B.V., a company incorporated under Dutch law and resident for
tax purposes in the Netherlands, paid a dividend to Amurta S.G.P.S., a company
incorporated under Portuguese law and resident for tax purposes in Portugal. The
payment was net of Dutch dividend withholding tax, withheld at the statutory rate of
25 per cent. If Amurta had been a resident of the Netherlands for tax purposes, or if
its shares in Retailbox had been attributable to a permanent establishment of
Amurta in the Netherlands, then the dividends would have been exempt from
withholding tax. Amurta claimed that this distinctive treatment is a restriction on the
free movement of capital. The Dutch Court of Appeal of Amsterdam referred the
case to the ECJ, asking two questions: (1) whether the present distinction is
precluded by art. 56 through 58 EC and (2) whether the answer to the first question
is affected by the grant of a full credit for Dutch dividend withholding tax by the state
of residence of the shareholder/company (in casu: Amurta).

On 8 November 2007, ECJ gave its decision in this case. With regards to the first
question, the ECJ finds that the less favourable treatment of dividends paid to non-
residents when compared to similar payments to residents constitutes a restriction
on the free movement of capital. This restriction cannot be justified by an objective
difference between resident and non-resident shareholders receiving ‘Dutch’
dividends: both shareholders are subject to the Dutch tax jurisdiction, but economic
double taxation is only avoided in case of resident shareholders (of non-residents
disposing of a ‘Dutch’ permanent establishment to which the shares can be
attributed). Such a distinction does not relate to a difference between the cases
compared in view of the objective of the present exemption, being the avoidance of
economic double taxation. Furthermore, the present distinction cannot be justified
on the basis of the cohesion of the Dutch tax system, since there is no direct link
between a fiscal advantage in the form of an exemption granted to companies
established in the Netherlands and an offsetting tax levy. Finally, the present
distinction cannot be justified by the need to safeguard the balanced allocation of
taxing rights between the Member States. A Member State cannot, when chosen
not to tax recipient companies established in its territory in respect of dividends, rely
on this argument in order to justify the taxation of recipient companies established in
other Member States. Consequently, articles 56 EC and 58 EC preclude the present
legislation concerning dividend payments.

As regards the second question, the ECJ contemplates that the Netherlands cannot
rely on the existence of a (full) tax credit granted unilaterally by another Member
State, such as Portugal, in order to escape its obligations under the EC Treaty.
However, a Member State may succeed in non-restricting the free movement of
capital through the conclusion of a convention for the avoidance of double taxation
with another Member State. It is for the national courts to establish whether such a
convention applies and indeed enables the effects of the restriction on the free
movement of capital to be neutralised.
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