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EU Commission opens State Aid inquiry into Spanish Financial Goodwill Amortization

The European Commission has opened a formal investigation into the Spanish financial 
goodwill amortization. The first step in this process is a request of information to Spain. The 
procedure may result in the approval, repeal or gradual phasing out of this tax measure.

Background
The Spanish financial goodwill amortization became effective on January 1, 2002. When a 
Spanish resident company acquires shares in a non-resident company, at a price in excess of 
its net book value, such excess is first allocated to the hidden capital gains that may exist in the 
acquired assets; the remainder of such excess is considered financial goodwill, which may be 
amortized for tax purposes over a period of 20 years.

Although the law is silent on this point, the Spanish Tax Authorities have opined that the 
financial goodwill amortization should be considered as a temporary, rather than a permanent, 
adjustment to the taxable income; therefore, in the sense that it should be recaptured upon a 
future disposal of the shares in the non-resident company.

Commission Position
The preliminary assessment of the Commission contained in the press release issued on 
October 10, 2007, expresses a concern on whether the financial goodwill amortization may 
“provide selective advantages to Spanish companies engaged in acquiring foreign companies 
and would therefore be susceptible to distort competition. Moreover, the Commission has 
concerns that the scheme could attract the location of international holding activities in Spain, 
while the creation of domestic groups seems to be excluded from its scope.”

Since Spain does not consider this tax rule to constitute State Aid, it did not notify the 
Commission of its proposed introduction, in order to permit the latter to analyze it under EU 
State Aid rules. 

The Procedure
The first stage in the State Aid inquiry is an information request to Spain. The procedure should 
terminate with a Decision issued by the Commission.
The opening of the investigation does not prejudice its outcome. 

The procedure may result in either an acceptance of the legality of the tax rule, an agreement 
with Spain for a gradual phasing out of the incentive going forward, or a request to Spanish 
companies that have received such aid to return to the Spanish Treasury the amounts that have 
been claimed as a deduction, plus interest charges. In the meantime, the Commission may 
decide that the tax rule should be suspended or that any advantages should be recovered 
provisionally until the Commission has taken a final decision on the compatibility of the rule with 
the common market.

Taxpayers which are affected by the Commission’s decision to open the formal investigation 
procedure have the opportunity to submit their comments to the Commission. Both taxpayers  
and Spain will have recourse to the European Court of First Instance and the European Court of 
Justice, respectively,once the final Decision is issued. 
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