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The ECJ rules in KOGAZ that the Hungarian local business tax does 
not infringe the VAT directive

The European Court of Justice (ECJ) had to decide in the joined cases, 
C-283/06 (Kögáz Rt, et al) and 312/06 (OTP Garancia Biztositó Rt), whether 
the Hungarian local business tax (LBT) is a turnover tax, similar to VAT and 
thus against EU law.

Referring to its judgment dated 3 October 2006 in case no. C-475/03 (Banca 
Popolare di Cremona) on the Italian local tax (IRAP), the ECJ repeats that a 
tax is only against the relevant Article 33 of the EU VAT Directive if it has the 
same essential characteristics as Value Added Tax (VAT). At that time, the 
judgment in the Italian IRAP case was clearly unexpected as previously two 
Advocate Generals' opinions had been issued in that case, but the final 
judgment in the IRAP case was in total contradiction to the AG's final 
opinion. 

According to the ECJ interpretation, the Hungarian LBT is not similar to VAT 
because it is not proportional to the price of goods and services, as LBT is 
calculated on the basis of periodic turnover. Additionally, simplification rules 
exist regarding the calculation.

For a turnover tax, the amounts paid during the preceding stages of the 
production and distribution process are deducted from the payable VAT, 
with

the result that the tax applies, at any given stage, only to the value added at 
that stage, and the final burden of the tax rests ultimately on the consumer. 
The ECJ stated that only certain costs can be deducted from the 
assessment base. Therefore, the LBT is not limited to the value added at a 
particular stage and it is not definite that LBT is ultimately passed on to the 
final customer.

Consequently, the ECJ decided that the LBT is not a similar tax to VAT and 
thus is not against Article 33 of the EU VAT Directive. 

Companies who have taken action against the assessment of LBT by local 
municipalities based on this provision of EU law should evaluate the impact 
of this judgment on their ongoing proceedings.
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