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Opinion of Advocate General Kokott delivered on 8 February 2007 in the ase C-321/05 Hans 
Markus Kofoed v Skatteministeriet

The case concerned a transaction in which two Danish taxpayers transferred their shares in a 
Danish company to an Irish company and in return acquired shares in the Irish company. A few 
days later, as planned from the outset, the Irish company effected a distribution of profits in favour 
of the two Danish taxpayers. 

The ECJ was asked to consider the Community law requirements for a tax-free merger in case of 
a distribution of profits which is closely connected with a cross-border exchange of shares
effected shortly beforehand. The Advocate General asked whether the competent tax authority 
may treat such a distribution of profits as partial consideration and, thus, as a cash payment made 
by the acquiring company in exchange for shares it has acquired as assets, an approach which 
would result in tax disadvantages for the taxpayers concerned. 

Both the exchange of shares and the resolution concerning the distribution of profits were effected 
shortly before the entry into force of a new Danish-Irish double taxation convention, by which it 
was intended to introduce less favourable rules on the taxation of dividends than those applying to 
Danish taxpayers under the convention in force at that time.

The Community law framework for this case is determined by Council Directive 90/434/EEC of 23 
July 1990 on the common system of taxation applicable to mergers, divisions, transfers of assets 
and exchanges of shares concerning companies of different Member States.

The Danish national court (“Østre Landsret”) stayed proceedings and asked the Court to deliver a 
preliminary ruling on the following question:

‘Is Article 2(d) of Directive 90/434 to be interpreted as meaning that there is no exchange of 
shares within the meaning of that directive where the persons involved in the exchange of shares, 
at the same time as agreeing to exchange the shares, in a non-legally binding manner, declare it 
to be their common intention to vote at the first general meeting of the acquiring company after 
the exchange in favour of distributing a profit in excess of 10% of the nominal value of the security 
transferred by way of the exchange of shares and such a profit is in fact distributed?’

The Advocate General proposed in the opinion that the Court should reply to the Østre Landsret 
that payments of money, for example, profit distributions, effected by an acquiring company, not 
agreed in a binding manner as consideration for the holding by which that company acquires a 
majority of the voting rights in the acquired company, are not included within the concept of a 
cash payment within the meaning of Article 2(d) of the Directive, even if those payments were 
from the outset planned by the parties and were effected at a time closely connected to the 
acquisition of that holding.

Further, the Advocate General concluded that neither direct application of Article 11(1)(a) of the 
Directive which deals with abuse leading to the detriment of an individual nor direct recourse to a 
general Community prohibition on the misuse of law is permitted.
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