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Inbrief

Multinational enterprises (MNEs) will face materially increased compliance burdensas a resultofthe

hotly debated proposals to report to tax ad ministrations, on a country-by-country basis, extensive details
oftheirincome, taxes, and businessactivities. Further, extensive changes to the current requirements for
transfer pricing documentation reporting will also add to thisburden. These are the broad consequences

ofthe proposals made by the Organisation for Economic Cooperation and Development (OECD) in a
discussion draft released on 30 January 2014.

The guidance fromthisdiscussiondraftis intended to replace the transfer pricing documentation
guidance contained in Chapter V ofthe OECD’s current Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations (OECD Guidelines), which was adopted in 1995. Unlike the current
version of Chapter V, the discussion draft requiresa mandatedlistof documentstobeincludedin a
transfer pricing documentation package. The OECDwill be giving further considerationto whether
informationrelevantto other aspectsofthe Action Plan on Base Erosion and Profit Shifting (BEPS
ActionPlan) should also beincluded.

The discussion draft also requests specific commentsona number ofissues. Alistofthe OECD’s
questionsis included below. Public commentson the discussiondraft arerequested according to a very
tight timetable and are due by 23 February 2014.

Join our webcast on 13 February 2014 to discussthe OECD’s discussion draft on transferpricing
documentation and country-by-country reporting. Register for the webcast here.

Indetail

This initial discussion draftwas
created in responseto the BEPS
ActionPlan,publishedon19
July 2013. Item13ofthat
ActionPlandirected the OECD
to “[d]evelop rules regarding

transfer pricing documentation”

in an effortto enhance
transparency fortax

.
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administration. Pursuantto
this call for transparency, the
BEPS A ctionPlanalso directed
the OECD to “includea
requirement that MNEs provide
all relevant governments with
neededinformationontheir
global allocation ofthe income,
economic activity and taxes paid
among countriesaccordingto a
common template,”i.e.,

country-by-country reporting.
For prior coverage ofthe BEPS
ActionPlan, seeour previous
Bulletins: for an overview
OECD’s Action Plan published
on Base Erosion and Profit
Shifting (BEPS) and for more
considered comments
Momentumbehindthe Action
Plan on Base Erosion and Profit
Shifting (BEPS).
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Two-tiered approach to transfer
pricing documentation

The discussion draft adopts a two-
tiered approachto transfer pricing
documentation: a “master file”
containingstandardised information
for all MNE group members, which
the OECD suggestsshouldbe
completedin English,and a “localfile”
that provides specific information
related to the transactionsofalocal
taxpayer, whichthe OECD suggests
should probablybe providedin the
prevailinglocallanguage.

The masterfile is intended to provide
a complete picture of the MNE’s
global business. The informationin
the master filewould be organized
into five categories: the global
organizational structure; descriptions
ofthe MNE’s business;descriptions of
the MNE’s intangibles, intangible
development activities, and transfers
ofintangibles; descriptions of any
intercompany financial activities; and
detailsregardingthe MNE’s financial
and tax positions, including
allocations ofincome and taxes.
Althoughsome oftherequired
informationis commonly foundin
transfer pricing documentation, e.g.,
functionaland industry analyses, the
discussion draft also requestsa
numberofnovel items. Forexample,
the newapproach would require the
title and principal office location but
not thenamesofthe 25 most highly
compensated employeesin each
business line, charts showing the
supply chainfor material products
and services, andlistsofrelevant
advance pricing agreements (APAs),
tax rulings, and transfer pricing
matters pending under a tax treaty’s
Mutual A greement Procedures.

Observation: Thelocal file/ master
file approach doesnotclearlyachieve
the uniformity and simplicity that was
the stated goalofthe OECD’s work on
documentation given that taxpayers

will nowhaveto assemble the master
file documentation package ontop of
the existing and varyinglocal country
documentation requirements.
Additionally, some of these
requirementsappearto extend the
principles oftax reportingbeyond
transfer pricing documentation, e.g.,
by requiring informationregarding
APAs and tax rulings. Likewise,some
oftheserequirements mightnotbe
the type of information to which tax
directorsnormally haveaccess, e.g.,
dataonthe25mosthighly
compensated executives. The
language requirements appeartobe
fairly strictas well, e.g.local files and
translation of (parts of) the masterfile
whereneeded.

Aspart ofthemasterfile, Annex ITI to
ChapterV wouldrequire the
completionofa “country-by-country
reportingtemplate.” The template
seeks to collectincome and tax details
regarding each “Constituent Entity” in
the MNE'’s global group, organized by
country,during the prioryear. This
information wouldinclude, inter alia,
eachentity’srevenues and profits,
income and withholding taxes paid,
stated capital and accumulated
earnings. Thetemplate also seeks
informationon “certainindicators” of
the location ofeconomic activity
(tangible assets, number of employees
and totalemployee expense). Also
requestedis information on
intercompany royalties, interest,and
service fees paid orreceived.

Observation: Whilethese disclosures
are to be made to tax ad ministrations,
they currently go well beyond any of
the other country-by-country
initiatives. Thisappliesboth in terms
ofthe elementscoveredand howthe
breakdown by entity would be
required. Additionally,thereporting
ofintercompany payments of interest,
royalties, and service feesseemsto
indicatethatwhiletheseare
legitimate business expenses for

unrelated parties, they willbe closely
scrutinised whenthey occur between
related parties because oftheir
potentialfor base erosion.

To implement the master filetier of
the OECD’s proposed approachto
documentation, it willbecome
importantthat master file information
is consistent from countryto country.
As aresult,the OECDrecommends
that master file documentation be
completed underthedirectionofthe
parentcompany of the MNE group
and shared with eachlocal affiliate
aroundtheworld. This would allow
local taxingauthoritiesto collectthe
master file from thelocal affiliatesor,
in the alternative, to request the
documents from anotherjurisdiction
under treaty exchange of information
mechanisms.

Observation: Althoughthe OECD
stressestheneed fortax
administratorsto handle carefully any
confidential taxpayer informationto
avoidinadvertent disclosures, the
draft’splanned implementation ofthe
master file scheme appearsto
generate greaterrisks ofexposure of
confidential client information.
Specifically, the draft’s
recommendation thatthe master file
be shared with every affiliate so thatit
can laterbeshared with the relevant
tax administrators during an audit
seems to unnecessarily expose
taxpayersto greater disclosure risks
for their confidentialinformation.
Theremay also bebusinessreasons
why thislevel ofinformation would
not be shared with all affiliated
entities. Theexchange ofinformation
undera relevanttax treatymightbea
moreappropriate and secure method
for sharing confidentialinformation.

With respect to intercompany
financial transactions, a description of
how thegroupis financed is requested
as well as the place of effective
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management of (central) financing
entities.

The local file would supplement the
master file and ensure thatthe MNE
has complied with the transfer pricing
provisionsofa specific jurisdiction.
The focusofthelocal filewould be the
transfer pricing analysisofthe
transactionsthattake placebetweena
local country affiliate and associated
enterprises in different countries
duringtheyearatissue. AnnexIIto
ChapterV wouldrequire certain
specific background information
about thelocal entity, as well as
detailed factual and financial
information aboutthetransactions
whicharecovered. Forexample, the
local file should contain a description
ofthe management structure ofthe
local affiliate, a local organisation
chart,and descriptions of the
individualsto whomlocal
managementreports,as well asa
discussion of any relevantbusiness
restructurings orintangibles transfers.

Observation: Some of the information
requirementsforlocal filesmight
already existin a robust and well-
crafted functional analysis. Other
detailed requirements —e.g,,
identification ofthe individualsthat
havedirectorindirect reporting
relationships —might be of only
limited valueto tax administrators
while simultaneously increasing
compliance burdens on local
taxpayers.

Timing

The OECD emphasises that transfer
pricingdocumentation shouldbe
based uponinformation reasonably
available at the time the transfer price
was determined. The OECDalso
acknowledges that mismatchesin the
due dates of transfer pricing
documentationin various
jurisdictions canmake it difficultfor
taxpayersto prioritize global
documentationobligationsand to
provide relevantinformation to tax

administrations ona timely basis. As
aresult,thediscussion draft indicates
thatitisabestpracticeto prepare
transfer pricing documentation
contemporaneously with filingofthe
tax returnforthefiscalyearat issue.

The draftalso notesthatfinal
statutoryfinancial statementsrelevant
to the country-by-countrydata
requirements may notbe available
until afterthe due date fortax returns
in somecountries. Accordingly, the
discussion draft would extend the date
for completion of the country-by-
country reporting template untilone
year followingthelastday of thefiscal
year of the ultimate parent entity of
the MNEgroup.

Observation: Therelevant cash tax
figure may notbeknown in the time
envisaged withtheresultthat, even
the extended time envisaged for
reporting country-by-country
information, maynot belong enough
in someinstances.

The draft guidance acknowledges that
taxpayersshouldnotbeobliged to
retain documents beyond a reasonable
period and that tax administrations
shouldrestrict requests for documents
from prior periods.

Materiality

The OECD recognises a balance
betweenthetax administrations’
desire forinformation and the
complianceburdens placed on
taxpayers. Asaresult, thediscussion
draft recommends thatlocal
jurisdictions adopt specific materiality
thresholdsthat take into account,
inter alia,the size of the transaction
and nature ofthelocal economy. The
discussion draft doesnot, however,
provide any guidance onwhatwould
constitute an immaterial transaction,
but it does seek public comment on
whether more specific guidance could
be provided.

The discussion draft recommends
simplification measures that would

limit the transfer pricing
documentation requirementsfor
small and medium-sized enterprises
(SMEs) on thebasisthatsmaller
enterprises should not berequired to
produce the same amount of
documentation that might be expected
from largerenterprises. Nevertheless,
the draft takesthe positionthat SMEs
shouldberequiredto provide
information and documents about
theirmaterial cross-border
transactions.

Observation: Althoughit appears that
SMEs might be spared from some of
the compliance burdensoftransfer
pricing documentation, SMEs would
still be required to complete the
country-by-country reporting
template (i.e., Annex III). Asaresult,
despite the proposed balancing of
benefitsand burdens, it does not
appearthat SMEs will escape much of
the compliance burdensplaced on
larger taxpayers in practice.

Comparables consideration

Althoughthediscussiondraft
recommends thattransfer pricing
documentationbeupdated annually,
it doesacknowledge that business
descriptions, functional analyses, and
comparables may notchange
materially fromyeartoyear. Asa
result,in those situations, the OECD
suggeststhat searchesfornew
comparablesin thelocal filecould be
updated everythreeyears. Financial
data forthe comparables, however,
must stillbe updated annually to
determine an arm’slength amount.

Observation: Althoughthe draft
guidance appearsto accept that
business conditions maynot change
materially fromyearto year, it does
not adoptany flexibility regarding
comparable data.

The discussion draft also notes that
local comparables generally shouldbe
used overregional comparables
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because ofthe general requirement to
use the most reliable information.

Penalties

The OECD notes thatpenalties, as
well as penalty protection, can provide
apowerfulincentive to comply with
transfer pricing documentation
requirements. Nevertheless,the
discussion draft indicatesthat it is
“unfair”toimposelarge
documentation-related penaltieson
taxpayersthat makea reasonable,
good faith effortto demonstrate the
arm’s length nature of their covered
transactionsthrough documentation.
In addition, the draft notes that
penalties should not beapplied to
taxpayersthatfail to submit
informationto which theydidnot
haveaccess.

The takeaway

The OECD’s strategic objectivesof
makingtransfer pricing
documentation more efficient and
bettertargeted should be supported.
The approach, as originally developed,
soughtto streamline and rationalise
information requirements to benefit
bothtax administrations(i.e., with
betterinformation) and taxpayers
(i.e., by deliveringa more efficient
process). However, based on the
proposals in the current discussion
draft,itis notclear that these goals
havebeenachievedas, overall, the
package seems somewhat one-sided
with little clear benefitto business.

Overall, the discussion draft proposes
alarge number of significant changes
whichcouldresultin a very short
period forbusinessto adjustto life
with increased reporting obligations,
including c ountry-by-country
information. The OECDwill needto
carefully consider whetherthe
reportingoftangible property,
number of employees and payroll
expensein practicemightleadto
adjustmentsmorein linewitha
formulary apportionment type of

transfer pricing system, along with all
the potentialforincreased disputes
and doubletaxationthatentails. The
OECD has also posed a number of
difficult questions, tobe answered in a
very shorttimeframe. Consequently,
we recommend full and active
participationby all interested
stakeholdersin thebrief consultation
period.

It will, in particular, be important to
ensurethatthe consultation processis
pursuedto deliver as much flexibility
aspossible. Securing the
confidentiality of information willalso
need tobea major priority.

Finally, the OECDstatementin the
draft thatit willbe giving further
consideration to whetherinformation
relevantto other (non-transfer
pricing) aspectsoftax administration
and the BEPS A ction Plan should also
be included in the commontemplate
meansthatthe documentation
requirements may be expanded well
beyond transfer pricing risk
assessment purposes.

The updateto the Guidelinesin
ChapterV is planned to be finalised by
May 2014.
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Let’s talk

For a deeperdiscussionofhowthis issue might affect yourbusiness, please contact:

On transfer pricing and country-by-country reporting

Collin F. Imhof, Washington, DC
+12024141475
collin.f.imhof@us.pwc.com

Isabel Verlinden, Brussels
+32 27104422
isabel.verlinden@pwec.be

AdamKatz, New York
+16464713215
adam katz@us.pwe.com

David McDonald, Hong Kong
+85222893707
david.mcdonald@hk.pwc.com

On BEPS generally

Richard Collier, London

+44(0)2072123395
richard.collier@uk.pwec.com

KathrynHorton O’Brien, Washington, DC  David Ernick, Washington, DC

+1202414 4402

kathryn.horton.obrien@us.pwe.com

Aamer Rafiq, London
+44(0)2072128830
Aamer.rafig@uk.pwc.com

Pete Calleja, Sydney
+61(2) 82668837
pete.calleja@au.pwe.com

Andrew Packman, Uxbridge
+44(0)1895522104
andrew.packman@uk.pwc.com

Phil Greenfield, London
+44(0)207212 6047
philip.greenfield@uk.pwe.com

+12024141491
david.ernick@us.pwe.com

Laurel A. Korb, Washington, DC
+12023127964
laurel.a.korb@us.pwe.com

Ry annThomas, Tokyo
+81-03-5251-2356
ry ann.thomas@jp.pwe.com

Neville Howlett, London

+44(0)2072127964
neville.p.howlett@uk. pwe.com
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Questions for consultationraised by the OECD

1. Commentsarerequested asto whether work on BEPS A ction 13 should include development of additional
standard forms and questionnairesbeyond the country-by-country reporting template. Comments are also
requested regardingthe circumstancesin which it mightbe appropriate for tax authoritiesto share theirrisk
assessment with taxpayers.

2. Commentsare specifically requested on the appropriate scope and nature of possible rulesrelating to the
production ofinformation and documentsin the possession of associated enterprises outside the jurisdiction
requesting the information.

3. Commentsarerequested asto whether preparation ofthe master file should be undertakenona line ofbusiness
or entity wide basis. Considerationshouldbe givento thelevel offlexibility that can be accommodated in terms of
sharing different businessline information among relevant countries. Consideration should also be given to how
governments could ensure that the master file coversall MNE income and activities ifline o fbusiness re porting is
permitted.

4. A number of difficult technical questions arise in designing the country-by-country template on which there were
awide variety of views expressed by countriesat the meeting of Working Party 6 heldin November2013. Specific
comments are requested on the following issues, as well on any otherissues commentators mayidentify:

4.1.  Shouldthe country-by-countryreport be part of the master file or should it be a completely separate
document?

4.2.  Shouldthecountry-by-country template be compiled using “bottom-up” reporting fromlocal statutory
accounts asin the currentdraft,orshould it require (or permit) a “top-down” allocation ofthe MNE
group’s consolidated income among countries? What are the additional systemsrequirements and
compliance costs, ifany, that would need to be taken into account for either the “bottom-up” or “top-
down” approach?

4.3.  Shouldthecountry-by-country template be prepared on an entity by entitybasis as in the currentdraftor
shouldit require separate individual country consolidations reporting one aggregate revenue and income
number per country if the “bottom-up” approachis used? Those suggesting top-down reporting usually
suggestreporting one aggregate revenue and income number per country. Inresponding, commenters
shouldunderstand thatit is the tentative view of WP6 that to be useful, top-down reporting would need to
reflectrevenue and earnings attributable to cross-border transactions between associated enterprises but
eliminate revenue and transactions between group entitieswithinthe same country. Woulda
requirement for separate individual country consolidationsimpose significant additional burdens on
taxpayers? Whatadditional guidance would be required regar ding source and characterization of income
and allocation of costs to permit consistent country-by-country reporting under a top-down model?

4.4.  Shouldthecountry-by-country template require one aggregate number for corporate income tax paidona
cash or duebasis per country? Should the country-by-countrytemplate require the reportingof
withholding tax paid? Would a requirement for reporting withholding tax paid impose significant
additionalburdens on taxpayers?

4.5. Shouldreportingofaggregate cross-border paymentsbetween associated enterprises be required? Ifso at
what level of detail? Would a requirement for reportingintra-group paymentsofroyalties, interestand
service fees impose significant additional burdens ontaxpayers?

4.6.  Shouldthe country-by-country template require reporting the nature ofthe business activities carried out
in ajurisdiction? Arethere any features of specialist sectors that would need to be accommodated in such
an approach? Would a requirement forreporting the nature of the businessactivities carried outin a
jurisdiction impose significant additional burdensontaxpayers? What other measures of economic
activityshould be reported?
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10.

Commentsarerequested asto whether any more specific guideline onmateriality could be provided and what
form such materiality standards could take.

Commentsare requested regarding reasonable measures that could be takento simplify the documentation
process. Isthesuggestion in paragraph 34 helpful? [That tax administrations allow searchingin databases for
comparables every three years butfinancial datafor comparables everyyear.] Doesit raiseissuesregarding
consistentapplicationofthe mostappropriate transfer pricing method ?

Commentsarerequested regardingthe mostappropriate approach to translation requirements, consideringthe
need of both taxpayersand governments.

Commentsarerequested asto measuresthat can be takento safeguard the confidentiality of sensitive information
without limitingtax administration accessto relevantinformation.

Commentsare requested regardingthe most appropriate mechanism for making the master file and country-by-
country reporting template available to relevant tax administrations. Possibilities include:

9.1.  Thedirectlocal filing of the information by MNE group members subject to tax in the jurisdiction;

9.2.  Filing ofinformationin the parent company’sjurisdiction and sharingit undertreatyinformation
exchange provisions;

9.3. Some combination of the above.

Commentsare specificallyrequested asto whether reporting of APAs, other rulingsand MAP casesshould be
required as partofthe masterfile.
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