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Latest developments on the
EU Financial Transaction
Tax — deciphering the
Brussels labyrinth

Enhanced cooperation continues to be the most likely way in which certain
Member States of the EU will adopt some form of Financial Transaction Tax
(FTT). The ECOFIN Council vote on authorising enhanced cooperation is
expected soon. After this, negotiations begin on the detailed shape of any EU
FTT. The planned implementation date of 1 January 2014 will most likely be
delayed and there are good opportunities for lobbying to shape the proposed
FTT regimes over the coming months.

For enhanced cooperation to proceed, a
number of steps must be taken. The
European Parliament must first give its
formal approval for enhanced cooperation,
which is then followed by an authorisation
vote in the ECOFIN Council.

Recent events

The European Commission prepared a
draft Council Decision authorising
enhanced cooperation and on 30
November 2012, the EU’s Permanent
Representatives Committee! decided, by
simple majority, to send a letter to the
European Parliament requesting its
consent on the draft.

On 4 December 2012 the European
Parliament’s Committee on Economic and
Monetary Affairs (“ECON”) adopted its
Recommendation on the proposal for a
Council Decision authorising enhanced
cooperation. This recommendation was
formally adopted by the European
Parliament in its Plenary Session in
Strasbourg on 12 December 2012.

1 The EU’s Permanent Representatives Committee
(COREPER) is made up of the heads or deputy heads of
mission from the EU Member States in Brussels whose
defined role it is to prepare the agenda for the ministerial

Council of the European Union meetings.

Individual country positions

Now that the European Parliament has
given its approval, the next step will be for
the ECOFIN Council to authorize the start
of enhanced cooperation through a
qualified majority vote. Whilst it is
expected that there will be enough support
from the Member States for enhanced
cooperation to be approved, a number of
Member States have their own individual
country concerns which does make the
position less clear.

The UK wishes to know, in advance, the
precise impact on the City of London or see
a (substantive) new Commission draft
Directive before it will agree/not vote
against the proposals in the ECOFIN vote.
Sweden and Malta are also reluctant to
agree to the proposal before the impact is
known for non-participating Member
States.

The Commission, as well as France and
Germany, are concerned that the wishes of
these non-participating Member States
could lead to a potential legal battle if
mistakes are made in the enhanced
cooperation process, and so the
Commission will not present any amended
substantive proposal before the ECOFIN
vote has taken place.

The Netherlands has reiterated its interest
in joining enhanced cooperation provided
however, that Dutch pension funds are
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exempted. Whilst this seems unlikely
under the existing Commission proposal,
exempting pension funds has received
support from the European Parliament.
The new Dutch Government, which
appears to be inclined towards a “FTT
light” (for example, based on UK or French
stamp duty), remains on the fence for now
but will likely vote for authorising
enhanced cooperation.

Denmark and Finland are expected to vote
for enhanced cooperation, the latter having
indicated that it will not join an EU wide
FTT. Hungary, Latvia and Lithuania are
also expected to vote in favour.

Poland, Romania and Cyprus are the
“swing states” and wish to know the impact
upfront. However, they are expected to give
approval for authorisation.

Where is this heading?

On 9 January 2012, the European
Commission reportedly informed the
Council's tax working group that they are
now willing to make changes to its original
proposal to include:

e the addition of the issuers principle to
the residence principle;

e asingle and lower tax on repos;

e an exemption for the sale of UCITS
shares/units.

Essentially, it remains up to the Member
States (rather than the European
Commission) to agree on the scope and
objectives of the final proposal, which
could be a “FTT light” model.

The French or UK stamp duty style FTT
models appear to be likely candidates for
the first step in a “step-by-step” procedure
(the second step being possible
implementation of a wider scope FTT -
although there are currently no official
talks about the scope and objectives of the
EU wide FTT) and it seems that two camps
are developing;:

1. Proponents of a French or UK FTT
style tax on shares, plus derivatives
of shares, with a review clause in a
couple of years to include new

proposals by the Commission, an
exemption for state bonds, an
exemption for the issuance by
UCITS, a single and lower tax on
repos, and the addition of the
issuers residence principle (as was
proposed by the European
Parliament). This group includes
France, Italy, Portugal and Spain;

2. Proponents of a more ambitious
proposal which stays close to the
Commission’s original proposal
and goes further than a mere
stamp duty. This group includes
Austria, Greece and a number of
Eastern European countries, which
want to maximise FTT revenue.

Importantly, Germany does not appear to
have decided on joining either group,
although it is more likely to join the first
group. Michael Sell, Head of the Tax
Department at the German Federal
Ministry, was quoted by Wirtschaftswoche
as saying that he does not expect revenue
from an FTT before 2016. Mr Sell believes
that it could take 18 months to come to a
final agreement plus a further 18 months
lead time. Germany has reportedly not
forcasted FTT proceeds for 2015, and
Chancellor Merkel seems to be tying the
fate of any EU FTT to the German general
elections to be held in September 2013.
Reaching agreement on a very light version
of FTT ahead of the general elections may
not be politically expedient for Chancellor
Merkel and Wolfgang Schaiible as it could
be dismissed by the opposition Social
Democratic Party as not substantial
enough.

What happens next?

The authorisation vote is now provisionally
scheduled for the ECOFIN Council meeting
of 22 January 2013 or 12 February 2013,
although sources in Brussels hint that the
COREPER meeting on 17 January 2013
might clarify whether the authorisation will
pass or not. The general sense now is that
the authorisation for enhanced cooperation
will pass. Soon after this, the Commission
will propose a “new” substantive FTT
proposal which should largely be the same
as the draft Directive for the EU-27.
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Whilst the Commission’s “new” proposal
will form the basis for the final agreement,
the ultimate wording of the measure will
need to be agreed between the
participating 11+ Member States, under the
leadership of France and Germany. The
Commission’s proposal may therefore be
considerably diluted.

The Council’s Legal Service recently
indicated that there is considerable scope
for manouvre by the participating Member
States, provided the measure remains a
financial transaction tax. A stamp duty type
tax (FTT light) could therefore, still be in
scope.

Agreement on the substance of an EU wide
FTT is not expected within the next 6
months, nor is the introduction of the EU
wide FTT likely to be feasible for 1 January
2014 anymore, as was stated in the
Commission’s original proposal.

This opens up the possibility of more
countries introducing local FTTs (following
France, Italy and others). However, this
does also increase the available time for
financial institutions and companies to
lobby to seek to refine the shape of any EU
FTT regime.

As ever, financial institutions and
companies should continue to monitor
developments in this area closely.
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