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IRS re-issues Notice 2011-53
— addresses effective date of

withholding tax under FATCA
on payments to NFFESs

Executive summary

On July 25, 2011, the IRS re-issued Notice 2011-53 to clarify that the delayed effective
date to withhold tax under FATCA! applies to withholdable payments made to all
non-financial foreign entities (NFFEs).

In the original version of Notice 2011-53 (issued on July 14, 2011), the IRS provided
transitional relief for withholding on pass-through payments and certain
withholdable payments, but was silent as to whether the transitional relief would
apply to a withholding agent's obligation to withhold FATCA tax on withholdable
payments made to NFFEs. As noted in our Global Tax Newsflash of July 18, 2011, it
was previously not clear if this omission was intentional on the part of the IRS or was
simply a drafting error.

Under the revised notice, it is now clear that FATCA withholding (including
withholding on withholdable payments made to NFFEs) will be phased in according
to the following schedule:

e January 1, 2014 - FATCA withholding on U.S. source fixed or determinable,
annual or periodical (FDAP) income will generally begin on January 1, 2014.

e January 1, 2015 - FATCA withholding on pass-through payments and gross

proceeds from the disposition of securities that could produce U.S. source interest
and dividends will be effective on January 1, 2015.
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Notice 2011-53 can be accessed here.

1FATCA is the acronym for the Foreign Account Tax Compliance Act provisions

included in the March 2010 HIRE Act
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