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General Anti-avoidance Rules 
 

Singapore’s general anti-avoidance rules (GAAR) are found in section 33 of the 
Income Tax Act. Until recently, there was only one income tax case, Comptroller of 
Income Tax v AQQ and another appeal [2014] SGCA 15 (“AQQ”) dealing with the 
application of this section. It is therefore not surprising that the Inland Revenue 
Authority of Singapore (IRAS), in its guidelines issued on 11 July 2016 on the 
application of the GAAR, adopts an approach based on the principles enunciated by 
the Court of Appeal (CA) in AQQ. Given today’s international fiscal environment, the 
IRAS’s guidelines on tax avoidance serve to reinforce Singapore’s stance against 
abusive arrangements and its reputation as a substantive business hub. 

 

Background   
 
Singapore’s GAAR are found in section 33 of the Income Tax Act and have been in 
place in their present form since 1988. Similar provisions exist in the Goods and 
Services Tax Act and the Stamp Duties Act. 
 
To-date, there are two income tax cases dealing with the application of this section – 
AQQ and the recently published Board of Review’s decision of GBF v The 
Comptroller of Income Tax [2016] SGITBR 1 (“GBF”). Additionally there are two 
stamp duty cases, UOL Development (Novena) Pte Ltd v Commissioner of Stamp 
Duties [2007] SGHC 173 and Lai Ling Wan (alias Lai Lily) v Commissioner of 
Stamp Duties [2011] SGHC 186, dealing with the equivalent GAAR in section 33A of 
the Stamp Duties Act.  
 
It is therefore not surprising that the IRAS, in an e-Tax Guide entitled “Income Tax: 
The General Anti-avoidance Provision and its Application (First Edition)” issued on 
11 July 2016 (the “Guide”), adopts an approach based on the principles enunciated by 
the Court in AQQ.  
 
Heightened international attention on the tax affairs of corporates worldwide in 
recent years, in particular with the launch of the Organisation for Economic 
Cooperation and Development’s (OECD) Base Erosion and Profit Shifting (BEPS) 
project in February 2013, has led many governments around the world to relook the 
adequacy of their domestic GAAR in countering overly aggressive tax structures. 
Arrangements which have been put in place based on the rules prevailing in the past 
will increasingly be scrutinised in the light of the current environment. The issuance 
of the guidelines by IRAS is thus a timely move. Singapore has repeatedly indicated 
its support for the OECD’s BEPS initiative, and its stance on the GAAR as elaborated 
in these guidelines reinforces its reputation as a substantive business hub. 
 

The IRAS e-Tax Guide 
 
The Guide sets out the IRAS’s approach to the interpretation and application of the 
GAAR and provides some examples of arrangements, which in its view, have the 
purpose or effect of tax avoidance. The Guide also clarifies what the GAAR does not 
target, namely, the tax consequences of genuine commercial transactions. 

Arrangements that form the subject of specific anti-avoidance provisions in the 
Income Tax Act and those that involve tax evasion do not fall within the scope of the 
Guide. 
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Whilst the Guide provides a number of examples on what the IRAS would consider 
as constituting tax avoidance, it makes clear that such examples are not intended to 
be comprehensive and that arrangements not included in the Guide should not be 
taken as falling outside the ambit of GAAR, and therefore acceptable to the 
Comptroller of Income Tax (CIT).  

The approach adopted in AQQ 

In AQQ, the CA set out the following steps in determining whether the GAAR should 
apply to an arrangement. 

Step 1: Consider whether an arrangement prima facie falls within any of 
the following three threshold limbs of section 33(1) such that the 
taxpayer has derived a tax advantage: 

i. Altering the incidence of any tax which is payable by or which 
would otherwise have been payable by any person; 
 

ii. Relieving any person from any liability to pay tax or to make a 
return; or 
 

iii. Reducing or avoiding any liability imposed or which would 
otherwise have been imposed on any person. 

In determining whether any of the above is satisfied, the CA adopted the predication 
principle,1 i.e. whether one can objectively ascertain from the observable acts by 
which an arrangement is implemented and deduce that the arrangement was 
implemented in a way so as to obtain a tax benefit falling within any of the above 
three limbs. 

Step 2: Consider whether the taxpayer may avail himself of the statutory 
exception under section 33(3)(b). 

Pursuant to section 33(3)(b), if it can be shown that the taxpayer’s subjective motive 
for entering into the arrangement is for bona fide commercial reasons, and that it did 
not have as one of its main purposes the avoidance or reduction of tax, (i.e. the 
subjective consequences that the taxpayer wishes to obtain), then the anti-avoidance 
provisions would not apply. 

Step 3: If not, ascertain whether the taxpayer has satisfied the court that 
the tax advantage obtained arose from the use of a specific provision in 
the Act that was within the intended scope and Parliament’s 
contemplation and purpose, both as a matter of legal form and economic 
reality within the context of the entire arrangement. 
 
If the taxpayer is unable to avail himself of the statutory exception under section 
33(3)(b), the “scheme and purpose approach” as set out by the majority in the New 
Zealand case of Ben Nevis Forestry Ventures Ltd v. Commissioner of Inland 
Revenue [2009] 2 NZLR 289 should be applied to ascertain whether his reliance on 
the specific provisions of the Act was within the intended scope of these provisions 

                                                           
1 The predication principle was established in the Privy Council decision of Lauri Joseph Newton v  Commissioner of Taxation of 

the Commonwealth of Australia [1958] AC 4504. 
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and Parliament’s contemplation and purpose in enacting these provisions. In doing 
so, one must adopt a purposive interpretation of the provisions in question, such that 
the provisions must be “understood within the context of the Act and in accordance 
with section 9A(1) of the Interpretation Act, as promoting the overall purpose and 
object underlying the Act”.2  
 
The IRAS also alluded to the decision of the High Court,3 in which the High Court 
identified as a “classic indicator of a use [of a legislative provision] that is outside 
parliamentary contemplation” the structuring of an arrangement in such a way that 
the taxpayer gains the benefit of that provision in a contrived or artificial manner. 
The High Court also listed a number of factors that are considered to be relevant in 
determining whether a tax avoidance arrangement exists. The significance of each of 
these factors will vary depending on the specific facts of the case. These factors are: 

(i) the manner in which the arrangement was carried out;  
 

(ii) the role of all relevant parties and any relationship they may have with the 
taxpayer; 
 

(iii) the economic and commercial effect of documents and transactions;  
 

(iv) the duration of the arrangement; and 
 

(v) the nature and extent of the financial consequences that the arrangement has 
for the taxpayer. 

 

GBF  
 
GBF is the first decision on the application of the anti-avoidance provisions since 
AQQ. It dealt with an arrangement put in place by the taxpayer, a medical 
practitioner, pursuant to which his “physician compensation” is paid to a 
partnership. The partnership’s two partners are companies owned by the taxpayer 
and his wife respectively. The CIT invoked the anti-avoidance provisions and sought 
to treat the physician compensation paid to the partnership as income in the hands 
of the taxpayer, so as to negate the benefits of the start-up tax exemption scheme that 
would otherwise be available to the corporate partners.  
 
Applying the principles enunciated in AQQ, the Board considered whether the 
taxpayer could rely on the bona fide commercial purpose test to avail himself of the 
exception under section 33(3)(b) of the Income Tax Act. In doing so, it evaluated the 
subjective intentions of the taxpayer by drawing inferences from the surrounding 
objective evidence and features of the arrangement. Given both the lack of 
supporting documentation and factual evidence to corroborate the taxpayer’s 
assertions that the arrangement was meant for bona fide commercial reasons, the 
Board concluded that one of the main purposes of the arrangement was to avoid tax. 
The taxpayer’s appeal therefore failed.  
 

  

                                                           
2 At [108] of AQQ 

3 AQQ v CIT [2012] SGHC 249 
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Examples of tax avoidance arrangements 
 
The Guide provides examples of arrangements that the IRAS would regard as having 
the purpose or effect of tax avoidance within the meaning of section 33(1) of the 
Income Tax Act. These are classified into the following broad groups: 
 
(i) Circular flow or round-tripping of funds 

 
A transaction that involves round-tripping or circular flow of funds 
characterised by there being no change in the financial position of the 
taxpayer. The tax benefit in these circumstances could then be negated 
through section 33 on the grounds that there is no real economic incidence to 
the transaction undertaken (but for its tax effect). 

 
(ii) Setting-up of more than one entity for the sole purpose of obtaining 

tax advantage 
 
The IRAS considers “the setting up of more than one entity, which would not 
have been carried out if not for the purpose of reducing or avoiding tax, as tax 
avoidance”. The mischief being targeted is the maximisation of the exemption 
threshold under the Tax Exemption Scheme for New Start-up Companies or 
the partial tax exemption scheme.4 
 
The following are some of the factors that the IRAS will consider in 
determining whether the setting up of more than one entity constitutes tax 
avoidance: 
 
“(i) Extent of change in business operations, processes and people 

functions, e.g. novation or re-drawing of contracts, employment 
contracts, setting up of bank accounts; 
 

(ii) Extent of change in business locations; and 
 

(iii) Extent of change in the decision-making process”. 
 

Taxpayers who operate their businesses through a group of companies should 
therefore document the commercial rationale of their decision (and observe 
the arm’s length principle for any related party dealings) in case the IRAS 
enquires the reason for their set-up. 

 
(iii) Change in business form for sole purpose of obtaining tax benefit 
 

The IRAS states that it would consider a number of factors to ascertain if the 
use of a certain business form amounts to tax avoidance,5 including: 

 
“(i) The reason(s) for the change in the form of business entity; 
 

                                                           
4 The Tax Exemption Scheme for New Start-up Companies allows qualifying start-up companies to enjoy full exemption on their 

first $100,000 of normal chargeable income and a further 50% exemption on the next $200,000 of normal chargeable income for 
their first three consecutive years of assessment. The partial tax exemption scheme provides for 75% tax exemption on the first 
$10,000 of normal chargeable income and a further 50% tax exemption on the next $290,000 of normal chargeable income. 

5 This is because of the difference in the top individual tax rate (graduated for tax residents with a top marginal rate of 22% for Year 
of Assessment 2017) and the corporate tax rate (prevailing rate of 17%). 
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(ii) Whether the activities carried out by the new business entity conform 
to the reason(s) given; 

 

(iii) Whether new employees are engaged to support the activities of the 
new entity; 
 

(iv) How the income is attributed before and after the conversion”. 
 

It should be noted that circumstances such as a change in the regulatory or 
risk environment may be reason enough for a change in business form, for 
example, operating through a company could offer legal liability protection for 
the shareholder in a way that a sole proprietorship could not. The IRAS’s 
acknowledgement that the use of a specific business form is a choice exercised 
by taxpayers based on commercial and business considerations comes as a 
relief. The IRAS, however, has qualified that a change in the form of business 
entity with no valid business reasons may suggest that the change seeks to 
exploit a specific tax benefit that is conferred only to that form of business 
entity. Hence, the importance of documenting the business reasons for the 
change in such a scenario cannot be over-emphasised.  

 
(iv) Attribution of income that is not aligned with economic reality 

 
An example of this given by the IRAS relates to the assignment of income from 
one person to another that is not supported by any economic basis. In 
assessing whether there is tax avoidance, the CIT would consider whether 
there are sound commercial reasons for the assignment, e.g. the type and 
amount of work done by each party. The example cited is one of a sole 
proprietor who assigns his right to receive income to his wholly-owned 
company to benefit from the difference in tax rates. As such, it is necessary to 
consider the circumstances for any assignment to assess if there is an 
avoidance element. 

 

What section 33 is not targeted at 
 
Section 33 is aimed at schemes designed to avoid tax and is not intended to interfere 
with the tax consequences of genuine commercial transactions. The following are 
provided as examples of such transactions: 
 
(i) Placement of monies in a local bank or with a bank outside 

Singapore 
 

Interest income received by individuals in these circumstances is tax exempt. 
It is clear that an individual entering into these arrangements would derive a 
tax benefit. However, this benefit arises from the use of specific provisions in 
the Income Tax Act6 enacted to reflect the policy intent of not taxing such 
income.  

 
(ii) Provision of housing accommodation to employees directly instead 

of giving a taxable housing allowance 
 

Generally, the provision of housing benefits results in the employer incurring a 
deductible expense and the employee receiving a taxable benefit. The specific 

                                                           
6 Sections 13(1)(zd) and 13(7A) of the Income Tax Act. 
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rules for computing the taxable value of housing accommodation may result in 
a tax advantage (or otherwise) for either or both parties when compared to a 
cash allowance, depending on the employer’s and employee’s specific 
circumstances. Where the legislation provides for the taxpayer to make a 
choice, the taxpayer should not be penalised for choosing the more tax 
efficient way as long as it is carried out in the manner contemplated by 
Parliament. 

 
(iii) Non-remittance of foreign income 

 
Businesses may defer taxation of foreign investment income by keeping it 
offshore, as the income is taxable only upon receipt. This should not be 
considered tax avoidance as it is Parliament’s express intention that foreign 
investment income should only be subject to tax when it is received in 
Singapore. 

 

Conclusion 
 
As tax systems and corporate structures around the world are coming under 
increasingly intense scrutiny, it is timely that the IRAS issues guidance to clarify the 
application of Singapore’s GAAR provisions.  
 
In doing so, the IRAS has adopted the principles enunciated in AQQ, and provided 
some examples of the types of arrangements and transactions which the IRAS would 
and would not be treated as potentially falling within the ambit of GAAR. Given the 
specific facts pertaining to these examples, their outcomes should not come as a 
surprise. It should, however, be recognised that whether there is tax avoidance is 
extremely dependent on the facts of each case, involving an enquiry into the 
subjective motive of the taxpayer for entering into the arrangement and subjective 
consequences sought, as well as the manner in which the arrangement is carried out 
in the light of the specific legislative provision being considered. Both the AQQ and 
GBF decisions also highlighted the importance of having contemporaneous 
documentation to corroborate the intent behind any arrangements undertaken. 
 
It will be useful for the IRAS to consider providing further clarity in future editions 
by including more examples, both of arrangements constituting tax avoidance and 
common business transactions which do not. 
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Your PwC contacts  
 
If you would like to discuss any of the issues raised, please get in touch with your 
usual PwC Contact or any of the individuals listed below. 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 
 

 

 
 

 

 

Corporate Tax 
 
Sunil Agarwal 
Technology, Media & Telecommunication 
sunil.agarwal@sg.pwc.com 
+65 6236 3798 
 
Chai Sui Fun  
Transfer Pricing  
sui.fun.chai@sg.pwc.com 
+65 6236 3758 
 
Liam Collins  
Financial Services,  
International Tax Services  
liam.collins@sg.pwc.com 
+65 6236 7248 

 
Paul Cornelius 
Energy, Utilities & Mining 
paul.cornelius@sg.pwc.com 
+65 6236 3718 
 
Brendan Egan 
Insurance 
brendan.m.egan@sg.pwc.com 
+65 6236 3928 
 
Andrew Fairfoull 
Value Chain Transformation 
andrew.fairfoull@sg.pwc.com 
+65 6236 4878 
 
Nicole Fung  
Transfer Pricing 
nicole.fung@sg.pwc.com 
+65 6236 3618 
 
Abhijit Ghosh 
Healthcare & Pharmaceutical,  
India Desk 
abhijit.ghosh@sg.pwc.com 
+65 6236 3888 
 
Anuj Kagalwala 
Financial Services,  
Asset & Wealth Management 
anuj.kagalwala@sg.pwc.com 
+65 6236 3822 
 
Paul Lau 
Financial Services 
paul.st.lau@sg.pwc.com 
+65 6236 3733 
 
Peter Le Huray  
International Tax Services  
peter.g.le.huray@sg.pwc.com 
+65 6236 7278 

Lennon Lee  
Treasury, Consumer & Retail,  
China Desk  
lennon.kl.lee@sg.pwc.com 
+65 6236 3728 
 
Lim Hwee Seng  
Mergers & Acquisitions  
hwee.seng.lim@sg.pwc.com 
+65 6236 3118 
 
Lim Maan Huey 
Financial Services, Treasury 
maan.huey.lim@sg.pwc.com 
+65 6236 3702 
 
Florence Loh  
Consumer & Retail  
florence.ch.loh@sg.pwc.com 
+65 6236 3368 
 
Elaine Ng 
Transport & Logistics 
elaine.ng@sg.pwc.com 
+65 6236 3627 
 
Rose Sim 
Financial Services 
rose.sim@sg.pwc.com 
+65 6236 7118  
 
Tan Ching Ne 
Technology, Media, Telecommunication, 
Research & Development 
ching.ne.tan@sg.pwc.com 
+65 6236 3608 
 
Tan Hui Cheng  
Financial Services  
hui.cheng.tan@sg.pwc.com 
+65 6236 7557 
 
Tan Tay Lek 
Conglomerates & Industrial Products 
tay.lek.tan@sg.pwc.com 
+65 6236 3768 
 
Teo Wee Hwee 
Real Estate & Hospitality 
wee.hwee.teo@sg.pwc.com 
+65 6236 7618 
 
Falgun Thakkar 
Transfer Pricing  
falgun.d.thakkar@sg.pwc.com 
+65 6236 7329 
 
Sarah Wong 
Mergers & Acquisitions 
sarah.wc.wong@sg.pwc.com 
+65 6236 3838 

Tax Leader 
 

Chris Woo 
chris.woo@sg.pwc.com 
+65 6236 3688 
 
 
Indirect Tax 

(Goods and Services Tax) 
 

Koh Soo How 
soo.how.koh@sg.pwc.com 
+65 6236 3600 

 
International Assignment Services 

 
Sakaya Johns Rani 
sakaya.johns.rani@sg.pwc.com 
+65 6236 3648 

 
Margaret Duong 
margaret.duong@sg.pwc.com 
+65 6236 3958 

 
Worldtrade Management Services 

(Customs and International Trade) 
 

Frank Debets 
frank.debets@sg.pwc.com 
+65 6236 7302 
 
Legal Services 

 
Legal services are provided by Camford Law 
Corporation. Camford Law Corporation is part 
of the network of member firms of 
PricewaterhouseCoopers International Limited, 
each of which is a separate and independent 
legal entity. 

 
Bijay Nawal 
bijay.nawal@camfordlaw.com 
+65 6597 3349 
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This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You 
should not act upon the information contained in this publication without obtaining specific professional advice. No representation or 
warranty (express or implied) is given as to the accuracy or completeness of the information contained in this publication, and, to the 
extent permitted by law, PricewaterhouseCoopers Singapore Pte. Ltd., its members, employees and agents accept no liability, and 
disclaim all responsibility, for the consequences of you or anyone else acting, or refraining to act, in reliance on the information contained 
in this publication or for any decision based on it.  
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