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Overview of the 2011 Namibian budget speech

Namibia’s Minister of Finance Mrs Saara
Kuugongelwa-Amadhila presented her
oth budget to the National Assembly on
09 March 2011. The Minister presented
an expansionary budget with the aim of
consolidating economic recovery, create
jobs and improve the welfare conditions
of Namibians while safeguarding macro-
economic sustainability.

Revenue outturn 2011/12

Total revenue for 2010/2011 is estimated
to N$22.5 billion. The lower outturn
(N$24 billion realized during 2009/
2010) is largely due to effect of the global
economic downturn on the SACU Reve-
nue Pool.

The SACU Revenue Pool recorded an
estimated N$9.8 billion deficit in
2009/2010 of which Namibia’s share is
estimated at N$2.4 billion. This esti-
mated deficit will be deducted from
Namibia’s share of the SACU revenues
for 2011/12.

SACU receipts represented an estimate
29.3 percent in the 2010/11 fiscal year.
Overall tax revenue is estimated at
N$20.4 billion in 2010/11 compared to
N$22.2 billion collected in 2009/10.

Domestic revenues have remained strong
despite the decrease in SACU receipts.
Individual income tax, value-added tax
and mining company taxes displayed
better performance.

TIPEEG

Starting this financial year, the Namibian
Government will implement a Targeted
Intervention Programme for Employ-

ment and Economic Growth (TIPEEG).
This program is aimed specifically at ad-
dressing economic growth and the high
unemployment rate through support to
strategic growth sectors. The TIPEEG will
focus on four key sectors, namely, agricul-
ture, transport, tourism and housing and
sanitation.

Tax Reforms

The Minister announced no tax changes
in her speech, apart from excise duties.
She indicated that tax law amendments
will be tabled during the course of the year.

In the budget speech Mrs Kuugongelwa-
Amadhila said that Government is cur-
rently undertaking tax policy reviews
including tax administration "with the
view to optimise revenue collection with
emphasis on finding alternative sources of
revenue". She also said the process to
introduce an environmental tax, based on
the "polluter pays principle", is advanced.

The excise duty increased as previously
announced by the SA Minister of Finance.
The increased duties took effect midnight,
23 February 2011.

Integrated tax system

The Ministry of Finance is engaged in a
process to improve the administration of
taxes. As part of the process technical
assistance was sought. The IT system
support tax administration is being up-
graded in order to develop a fully inte-
grated tax administration system. Once
completed the system is expected to sim-
plify the tax administration and improve
services to the taxpayer and also improve
compliance and collections.

PwC Budget speech gala event
During the 2011/2012 budget speech gala
event held on the 9gth of March 2011, a
panel discussed the 2011/2012 National
budget.

During this discussion the following
aspects were mentioned by Mr Calle
Schlettwein, the Deputy Minister of
Finance as areas the Ministry may con-
sider to improve adminstration and
collections on existing taxes :

® Possible ring fencing arrangement

® The scrapping of some tax incentives
considered to be inefficient.

® Upward adjustment of the VAT
threshold

® Improvements in the tax administra-
tive arrangements
® To increase collections from individu-

als/legal persons that are illegally
outside the tax net.

The broadening of the Namibian tax base
was also discussed. The proposed
amendments to this would include:

® Implementation of new taxes, such as
environmental taxes; and

® Amendments to the current natural
resource taxation schemes;.

What is a ‘repair’ for income tax purposes?

Section 17(1)(d) of the Income Tax Act
24 of 1981 provides that a taxpayer is
entitled to a deduction in respect of
expenditure incurred on “repairs” of
property occupied for purposes of
trade or which produces income.

But what exactly is a “repair”? The Act
contains no definition, and it has fallen
to the courts to interpret this elastic
word.

The crucial distinction that has been
drawn by the courts in this regard is
between, on the one hand, “repairs”
(expenditure on which is deductible in
terms of section 17(1)(d) of the Act)
and an “improvement, reconstruction
or renewal” (expenditure on which is
regarded as being of a capital nature,
and therefore not deductible).

Such capital expenditure may however
qualify for a wear and tear or depreciation
allowance in terms of section 17(1)(e) of the
Income Tax Act, which allows qualifying
capital expenditure to be deducted in instal-
ments over the estimated productive life of
the item in question.

This, of course, is second prize — it is far
more valuable for taxpayer to be entitled to
deduct the whole of the expenditure, as a
“repair”, in the year in which in was in-
curred.

To determine whether something is a
repair or improvement the following
guidelines can be used:

® A repair is a restoration by renewal

or replacement of a subsidiary part of
the whole;

® The materials used need not be
the same as the original materials;

Renewal or repair is a reconstruc-
tion of the entirety or substantially
the entirety, whereas improve-
ment is the creation of a better
asset; and

An improved asset usually has an
improved income earning capac-
ity.

As can be seen from the guidance
above, this is not an easy decision to
make and will be a case of fact to be
determined per case.
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Government Gazettes for the period 23 February to 25 March was included
in this edition. This is not an exhaustive list of Acts/Notices/Proclamations
published.

23 February 2011—Government Notices

14/2011—Scope of practice of social workers, social workers and students
15/2011—Continuing professional development applicable to registered or
enrolled persons and failure to comply: Nursing Council of Namibia
16/2011—Regulations regarding prices of reselling of petrol

24 February 2011—Government Notices
17/2011—Notice of variation of the provisions of the Labour Act (Hospitality
and Tourism industry)

15 March 2011—Government Notices

25—30/2011— Declaration of areas of conservancy

General Notices

56/2011—Namibian Communications Commission: Amendment to tariffs of
mobile operators

58/2011—Municipality of Windhoek: Amendment of health regulations

25 March 2011—Government Notices

No significant information was published.

The Directorate Inland Revenue (DIR) has outlined their requirements for sup-
porting documentation for group transfer pricing policies in their Income Tax
Practice Note 2/2006 (PN 2/2006) issued on the 5th of September 2006.

In terms of PN 2/2006, a taxpayer is required to be in possession of transfer
pricing documentation. If the Minister of Finance (“Minister”), as a result of an
examination substitutes an alternative arm’s—length amount for the one adopted
by the taxpayer, the lack of adequate documentation will make it difficult for the
taxpayer to rebut that substitution, either directly to the Minister or in the Courts.

A taxpayer therefore needs to demonstrate that it has developed a sound transfer
pricing policy in terms of which prices are determined in accordance with the
arms’-length principle by documenting the policies and procedures for determin-
ing those prices.

However, PN2/2006 acknowledges that preparing documentation is time-
consuming and expensive. It will therefore not be expected of taxpayers to go to
such lengths that the compliance costs related to the preparation of documenta-
tion are disproportionate to the nature, scope and complexity of the international
agreements entered into by the taxpayers with connected persons.

In terms of Section 21(1)(a) of the Income Tax Act a company that does not carry
on a trade during a year of assessment forfeits the right to carry forward its as-
sessed tax loss from the immediately preceding year of assessment.

In order to set-off an assessed loss two requirements must be met, namely that the
taxpayer must be carrying on a trade and that the loss should be set off against
income derived from the carrying on of a trade. The application of the trade and
income requirements was affirmed in the Robin Consolidated Industries case.

Carrying on any trade requirement

The term “trade” is defined in section 1 of the Act and its meaning has been consid-
ered in a number of court cases which have held the following arguments:

® In ITC 1476 it was stated that the carrying on of a trade involves an active step,
something more than merely watching over existing investments. It is not
essential that the company must have carried on a trade for the whole of the
year, and any period of trading during the year will suffice.

In SA Bazaars (Pty) Ltd v CIR it was concluded that the mere fact that a com-
pany is kept alive for a period of time, it cannot be said to have been carrying
on a trade, even if it had the intention to at a later date start carrying on trade.
Trade is an activity that a person undertakes in order to earn income. It must
be distinguished from a passive activity, i.e investment of surplus funds.

In SARS v Contour Engineering (Pty) Ltd it was confirmed that amounts dis-

guised as trade income will not be accepted as having been earned from the

carrying on of a trade. In the abovementioned case the company purported to

have derived an amount of commission from a single transaction. The court
suspecting the amount to be fictitious, refused to
accept that it had been derived from carrying on a
trade.

® The fact that a company keeps itself alive during
the year of assessment, but without trading, is not
enough to entitle it to carry forward an assessed loss
into the next year.

® In SARS v Megs Investments (Pty) Ltd and An-
other, it was conceded and accepted by the court that

there must me a connection between the trade they
carried on and the income they received.
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Bills in progress*

B 6-2008 National Youth Service Bill

B1-2010 Industrial Property Bill

B7-2010 Namibian Planning and Construction Council Bill
B15-2010 Employment Service Bill

B26-2010 Statistics Bill

B1-2011 Unit trust control Amendment Bill

B2-2011 Long term insurance Amendment Bill

B3-2011 Pension Fund Amendment Bill

B4-2011 Inspection of Financial Institutions

B5-2011 Income Tax Amendment Bill

* Source: Parliament of Namibia www.parliament.gov.na/bills

In these circumstances, taxpayers would be required to submit abridged documen-
tation, identifying the relevant transactions and providing details of the methodolo-
gies applied. The taxpayer should use judgement to determine the level of docu-
mentation required.

The documentation requirements set out by the PN2/2006 broadly follows Chapter
V of the OECD Guidelines. Accordingly, a taxpayer’s process of considering
whether transfer pricing is appropriate for tax purposes should be determined in
accordance with the same prudent business management principles that would
govern the process of evaluating a business decision of a similar level of complexity
and importance. The Minister would expect taxpayers to have created, referred to
and retained documentation in accordance with this principle.

PN 2/2006 does not prescribe what kind of documentation should be available, as
appropriate documentation depends on each taxpayer’s specific facts and circum-
stances, but recommends some form of functional analysis and information gather-
ing on relevant comparables.

Taxpayers should be able to justify why certain transfer prices are considered to be
consistent with the arm’s-length principle.

PN2/2006 is based on and acknowledges the OECD Guidelines.

® The DIR will apply an objective test to determine if a trade has in fact been
carried on during the year in question and the onus ultimately rests on the
taxpayer to establish that it indeed carried on trade and received an income
from the trade.

The income from trade requirement
Section 21(1) requires that an assessed loss be “set off against the income so de-
rived”.

In ITC 664 the Commissioner refused to allow the assessed loss to be carried for-
ward during the years in question. On appeal, the court held that there must be
some income, i.e. an amount received, against which the set-off can operate. Fur-
ther, the income must be derived from trade.

The South African Supreme Court of Appeal had cause to consider the “income
from trade” requirement in SARS v Megs Investments (Pty) Ltd where the respon-
dent companies carried on the business of a central buying organisation on behalf
of their members comprising of wholesale and retail supermarket and grocery
outlets. Their income was the difference between the discounts they received and
the discounts they passed on to their members. The company’s tax year ended on
31 December. On 1 January 1996 the appellants sold their entire business as a
going concern.

During the year ended 31 December 1996 the companies sought to set off their
assessed losses brought forward from 1995 against their interest income. The set
off was disallowed by the Commissioner on the grounds that the company had not
traded nor earned any income from trade during 1996.

The court rejected the argument that the interest income was derived from carry-
ing on the trade of an investment company. On the basis that the respondents had
conceded that for set off to occur there must be some income from trade, the ap-
peal was upheld and the set off of the assessed losses disallowed. It was further
emphasised that the judgement should not be seen as confirming the principle that
a company was not entitled to set off its assessed loss where it had traded but
failed to earn any trade income.

To succeed in carrying forward a tax loss the company must show a connection
between the trade they carried on and the income they received.
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PwC Indirect Tax Services
The Indirect Tax team operates on a national basis and has unmatched experience Compliance
in providing tax solutions to clients in key industries such as financial services, - .
retail, telecommunication, education, mining and local authorities. ¢ Application for the extension for the payment of Value-Added Tax due
° Application for waiving of penalties
How we can support you i L
o o Value-Added Tax Balance investigation
* Minimise indirect tax take X X
L. o Value-Added Tax registration and
¢ Maximise cash flow advantage deregistration
¢ Maximise commercial marketing opportunities through efficient VAT
planning Value Added Tax reviews
J
¢ Increase shareholder value ® Health checks le e u s
* Maintain management control over indirect tax spend ® High level review
° 3 year input recovery review
Consulting .
. .. . L4 Audit of Value-Added Tax
o Technical opinions on Value-Added Tax in
Namibia Training '
° Assistance with Audit of Tax Risks ° Public practical workshops Please give us feedback on our
. Value-Added Tax refund audits . Industry specific workshops  |RNACIEELE
° Rulings and opinions ° In-house practical Value- amanda.gous@na.pwc.com.
. Calculation of apportionment ratio Added Tax training
. Connected Pursuit - The VAT

Customs and Excise

Cross-Border Valuation of Goods;

Provision of monthly Asycuda import reports.

Game

Tax Calendar—April 2011

Sunday Monday Tuesday Wednesday Thursday Friday Saturday
1 2
3 4 5 6 7 8 9
10 11 12 13 14 15 16
21 22 23
30

* The returns can be obtained from www.agrinamibia.com.na

How does Namibia compare to other countries?

Corporate tax rates Individual Tax Rates

CORPORATE TAX

Namibia Botswana

South Africa  Namibia Botswana

(Residents)

34.00%

0.00%

34.00%

Corporate tax rate

- Basic tax rate 28.00%
- Additional tax rate  0.00%
Branch taxation 33.00%
[Manufacturing com-

[panies

- Basic tax rate 28.00%
- Additional tax rate  0.00%

pwc

N$

10,800

49,200

151,200

160,040

185,316

236,200

513,700

Taxable South South
income Africa Africa
(Under
(Over 65) 65)
N$/R R R
40,000
80,000 -
200,000 20,733
500,000 121,503 129,515
526,000 131,383 139,395
600,343] 160,040 168,052
50,000 210,003 227,015
1,500,000 519,903
* Converted at a rate of BWP 1= NAD 1.019254
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Meet the PwC Namibia Tax Practice - Managers in the
Tax Department

Indirect Tax Team Josefjine Keister Human Resource
Agartha Beukes — Services

Manager—Indirect Tax

Elria van der Merwe
Manager— Human Resource Services

- joseffine keister@na.pwc.com
agartha.beukes@na.pwc.com Telephone: 264 61284 1197
Telephone +264 61 2841006

Corporate Tax Team

Amanda Gous
Manager—Corporate International Tax and
Transfer Pricing

elria.van.der.merwe@na.pwc.com
Telephone: +264 61 284 1201

Denis Hyman
Manager — Customs and Excise

Trusts and Estates
Estelle Walters

Manager—Trusts and Estates

Denis.hyman@na.pwec.com
Telephone:: 264 61 284 1045

amanda.gous@na.pwc.com
Dolly Mouton Telephone: +264 61 284 1094

Manager—Indirect Tax
Johan Nel
Manager—Corporate Tax

estelle.walters@na.pwc.com
Telephone: +264 61 284 1208

dolly.mouton@na.pwe.com johan.nel@na.pwc.com

Telephone: 264 61 284 1031 Telephone: +264 61 284 1122

Windhoek Walvis Bay

344 Independence Avenue 2nd Floor, Nedbank building, Sam Nujoma Avenue
P O Box 1571, Windhoek, Namibia P O Box 12, Walvis Bay, Namibia

Nellie du Toit
Telephone Number: +264 (61) 284 1000

Telephone Number: +264 (64) 217 700
Fax Number: +264 (61) 284 1001

Fax Number: +264 (64) 217 800

© 2011 PricewaterhouseCoopers. All rights reserved. “PricewaterhouseCoopers” refers
pwc to the independent and separate network of member firms of PricewaterhouseCoopers
International Limited, each of which is a separate and independent legal entity.



