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| Directors’ fees—do you comply?

With the recent introduction of the Section 35A withholding tax on
services, fees paid to non-resident directors are also in the spotlight.
Originally directors were only required to register as provisional tax-
payers in terms of the Schedule Il of the Income Tax Act. Is this still the
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Withholding tax on directors fees paid to non-resident direc-
tors

Section 35A, recently introduced by the Ministry of Finance, applies to any
Namibian resident (i.e. a company incorporated or managed and controlled in
Namibia, and natural persons ordinarily resident in Namibia) paying a director’s
fee to a non-resident.

The legislation imposes the obligation on Namibian residents to withhold 25%
tax on such fees paid to non-resident directors.

The general approach followed in interpreting tax legislation is that specific sec-
tions (i.e. 35A in this case), take precedence over general provisions (i.e. Section
1 gross income definition) to determine taxability. With the introduction of
Section 35A, Schedule Il was not amended and the legislation in 35A does not
provide clear guidance on how foreign directors should be taxed.

It is unclear whether non-resident directors of Namibian companies will now be
subject to the 25% withholding tax on directors’ fees or if Schedule 11 still require
these directors to register as provisional taxpayers.

Section 35A (6) stipulates that the withholding tax on directors’ fees is a final tax
and that the income earned in respect on which the tax was levied does not form
part of the assessable income of a taxpayer.®



| Tax Administration and Policy Reform

At a recent meeting held during March 2012, the Ministry of Finance communicated vari-
ous proposed tax policy and administration reforms. The Ministry invited feedback on the
proposed reforms from the industry groups.

The various tax and administration reform policies as presented by Inland Revenue include:

Tax Policy Reform
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Short Term Medium Term Long Term

Tax Administration Reform
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Mixing friends and business - The Importance of Shareholder
Agreements

The success of a business is often associated with the presence of a properly defined structure
regulating the working relationship between shareholders. This is specifically relevant where
friends and family become business partners.

A company’s memorandum and articles of association, read together with the provisions of the Companies Act, pro-
vide a broad framework for the operation of a company, but these do not deal with the specifics of a company’s man-
agement or the regulation of the internal affairs of the company. These aspects need to be governed by a shareholders’
agreement.

Important aspects that should be addressed in the terms of a shareholders’ agreement include:

. Shareholding: the share capital that the company is authorised to issue, its par value and the terms on which
further shares in the company may be issued;

. Management: rights of the shareholders to appoint directors; amount of directors to be appointed, the voting
rights of directors; appointment and removal of alternate directors;

. Directors’ and shareholders' meetings: notice periods for meetings, quorums, voting rights and the
procedures to be followed in passing resolutions;

. Decisions of the company that will require a special resolution: e.g. the sale of the bulk of the com-
pany’s assets or taking on substantial debt;

. Shareholders’ contributions to fund the company: including initial contributions, the circumstances in

which the company may call for further funding from the shareholders, the interest rates and repayment terms
applicable to loan accounts;

. Sale of shares: including the circumstances in which a shareholder will be forced to sell his/her shares, the
valuation of shares at the date of sale, pre-emptive rights and the procedures to be followed by a shareholder
wishing to sell shares;

. Dispute resolution in case of disagreements: arbitration and minority shareholder protection;
. Finance and dividend policies: including redemption of a shareholder’s loan account and payment of
dividends;

. An exit strategy. What will happen when a third party wants to buy the
company as a whole and not all of the shareholders want to sell?

The shareholders’ agreement plays a vital role in the business relationship between the
shareholders and the success or the continuance of a business could depend on such
an agreement. Best practice is that it should be drafted and signed in the early stages
of a company’s existence. &

The Green Era -
Inland Revenue’s Environmental Tax plan

Inland Revenue’s environmental tax proposals are summarised below.
The Ministry is currently awaiting feedback from affected industry
groups:

Plastic bags (different sizes) Between 4c and 20 c per
bag

Non-returnable plastic containers for beverages of | N$ 0.80 per container

all kinds

Pneumatic tyres—new, used and retreaded N$10 per tyre

Non returnable glass containers for beverages of [ N$1.00 per can container
all kinds

Incandescent (filament) light bulbs of all types N$3.00 per bulb
Beverage cans of all kinds N$1.00 per Can

Carbon Emission Tax on passenger vehicles N$75.00per g/km CO2
(based on engine size) emissions

Carbon emission tax on vehicles used for trans- N$100.00 per g/km CO2
port of goods (based on vehicle mass) emissions




Received a form in the mail?
- An update on Withholding
Tax on Services compliance.

The Directorate of Inland Revenue (DIR) issued
forms for registration for WTS

Taxpayers can elect to register as ‘Ad-hoc’ or
‘Regular’ WTS payers

The DIR system will generate forms for ‘Regular’
payers every month. Forms not submitted will
reflect as ‘Outstanding’ on the system

The system will not create returns for ‘Ad hoc’
payers

During March DIR distributed WTS forms to all
companies with an active PAYE account . Only
companies who should make WTS payments need
to submit these forms.

Government Gazettes

Government Gazettes for the period February
to March 2012 is included in this edition. This is
not an exhaustive list of Acts/Notices/
Proclamations published.

Government Notice

66-2012 Bank of Namibia: Determination under the
Payment System Management Act, 2003. The
determination will apply to all persons who intend to
issue e-money in Namibia.

Both banks and non-bank actors are permitted to apply
for authorisation to issue e-money.

84-2012 Promulgation of Industrial Property Act, 2012
(Act No. 1 of 2012), of the Parliament

| Tax Calendar—April 2012
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PwC Tax Symposium PwC Tax Symposium

(HRS, VAT and Customs)* (Income Tax)*

30
e Social Security payment

e Tax return - companies with 31
September YE;
e 2nd provisional returns - com-

panies and individuals with 30
April YE

e VAT return (Category A)

® [mport VAT return
® PAYE return
e Withholding tax on Services

PwC Bite size Session
SA Dividends Tax

25

*Interested in the Tax Symposium - please contact Lizette Bredenhann

(Invitation attached)

12841035
: lizette.bredenhann@na.pwc.com

Telephone #
Email

Should you need any help please feel free to contact one of our tax specialists.

Windhoek
344 Independence Ave
Telephone Number: +264 (61) 284 1000

Walvis Bay

2nd Floor, Nedbank Building, Sam Nujoma
Ave

Telephone Number: +264 (64) 217 700

Stefan Hugo
stefan.hugo@na.pwc.com
Telephone Number: +264 (61) 284 1102

Chantell Husselmann
chantell.husselmann@na.pwc.com
Telephone Number: +264 (61) 284 1327
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