
 

 

Transfer Pricing News 
  
 
 
 
PwC Japan Tax Newsletter 
 
Tax Practice of PricewaterhouseCoopers Japan 
(Zeirishi-Hojin PricewaterhouseCoopers) is one 
of the largest professional tax corporations in 
Japan with more than 560 professionals.  
Within this practice, Our Transfer Pricing 
Consulting Group is comprised of 
approximately 50 professionals, dedicated 
specifically to advising on transfer pricing 
matters.  In addition to tax compliance 
services including the preparation of 
corporation income tax, individual income tax, 
and consumption tax returns, our tax 
professionals are experienced in providing tax 
consulting advice in all aspects of 
domestic/international taxation including 
transfer pricing, financial and real estate, M&A, 
group reorganization, global tax planning, and 
the consolidated tax system to clients in various 
industries. 
 
The firms of the PricewaterhouseCoopers 
global network (www.pwc.com) provide 
industry-focused assurance, tax and advisory 
services to build public trust and enhance value 
for clients and their stakeholders.  More than 
163,000 people in 151 countries across our 
network share their thinking, experience and 
solutions to develop fresh perspectives and 
practical advice.  
 
This Transfer Pricing News is provided for 
general guidance only, and does not constitute 
the provision of legal advice, accounting 
services, investment advice, or professional 
consulting of any kind. Before making any 
decision or taking any action, you should 
consult a professional advisor who has been 
provided with all pertinent facts relevant to your 
particular situation. 
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Key Amendments to the Commissioner’s 
Directive on the Operation of Transfer 

Pricing (Administrative Guidelines) 
 
As outlined earlier this year, the following two points were 
addressed in the 2010 Tax Reform.  
 
1. Clarification of the factors that should be taken into account 

when examining the negotiation of transfer prices between 
related parties. 

 
2. Clarification of the scope of documents that may be 

requested to be presented or submitted during a transfer 
pricing examination. 

 
Amendments to the Japanese transfer pricing law1 to reflect the 
above provisions of the 2010 Tax Reform were enacted on 
March 31, 2010.  On June 22, 2010, further guidance on these 
issues was also published by the National Tax Agency by way of 
amendment to the Commissioner’s Directive on the Operation of 
Transfer Pricing (Administrative Guidelines), originally issued 
June 1, 2001 (“June 2001 Directive”).  This update summarizes 
the contents of this additional guidance. 
 
1. Clarification of the factors that should be taken into 

account when examining the negotiation of transfer 
prices between related parties 

 
(1) Contents of the Amendment 
 
The current amendment to paragraph 2-2(3) of the June 2001 
Directive lists the following factors that should be taken into 
account during a tax examination, in order to determine whether 
there exist any problems regarding transfer pricing.  
 
(a) Taxpayers may in fact use arm’s length principles to 

determine their transfer prices, in order to properly assess 
both their own financial performance for the business relating 
to the intercompany transactions, and that of their related 
party. 

 
(b) In some cases, such as joint ventures, third parties (i.e. 

shareholders of a joint venture) may be involved in the 
negotiation of transfer prices between two related parties. 

                                                  
1  Special Taxation Measures Law Ministerial Order Article 22-10. 
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Moreover, those negotiations may also be conducted taking arm’s length principles into account.  [Of 
course, the mere fact that transfer prices are determined through negotiation, or that third parties (i.e. 
shareholders to a joint venture) are parties to the agreement covering the intercompany transaction, does 
not by itself provide sufficient evidence of arm’s length pricing.] 

 
(2) Impact of the Amendment 
 
The current amendment to the June 2001 Directive specifies that the tax authorities should consider not only 
the profitability of the two related parties engaged in any intercompany transaction, but also the negotiation 
procedures conducted in deriving the transfer price for that intercompany transaction.  
 
That is, where a transaction is conducted between a taxpayer, and a joint venture owned equally by that 
taxpayer and a third party, the transaction is subject to the Japanese transfer pricing legislation; however, if 
the transfer price for that transaction is determined by negotiation with the third party investor taking into 
account arm’s length principles, the transfer price may well be accepted as being at arm’s length.  Although 
this approach has been widely accepted in other countries for some time, until now it was not clearly 
applicable in Japan.    
 
Going forward therefore, when preparing for a transfer pricing examination in Japan, it will be important for 
taxpayers to prepare and store records and documents that demonstrate the negotiation of the terms and 
conditions of intercompany transactions, rather than only preparing documents that demonstrate the 
profitability of those intercompany transactions is appropriate.  
 
In addition, at this stage it is still unclear as to the manner in which the tax authorities will apply the above 
provisions, and in particular on what factual basis they will reach a conclusion as to whether a transaction was 
or was not negotiated taking into account arm’s length principles.  Consequently, it will be necessary to 
monitor the tax authorities’ implementation of these provisions for further guidance.   
 
2. Clarification of the documents that may be requested to be presented or submitted during a 

transfer pricing audit 
 
(1) Contents of the Amendment 
 
The list of documents that may be requested to be presented or submitted during a transfer pricing audit was 
outlined in an earlier newsletter2 and was incorporated into the Japanese transfer pricing legislation as part of 
the March 31, 2010 enactment.  However, the current amendment to the June 2001 Directive provides more 
guidance as to the process of making such requests and of complying with them, as set out below. 
 
(a) No specific time period for complying with a request to present or submit such documents is stated. 

Instead, the time period shall be determined bearing in mind the “usual” period required for such 
presentation or submission, and taking into account the taxpayer’s opinion. 

 
(b) In compliance with such a request, if the taxpayer presents or submits documents that demonstrate how 

the taxpayer calculated its transfer price, the tax authorities should look at whether an arm’s length price 
can actually be calculated based on those documents.  If the tax authorities do not consider an arm’s 
length price can be so calculated, other documents may be requested to be presented or submitted. 

 
(c) If a taxpayer presents or submits documents that have been prepared based on inaccurate information, 

the presentation or submission of those documents will not be considered compliance with the request. 
 
(2) Impact of the Amendment 
 
In relation to the timing of presentation or submission, this will obviously depend on the type of documents 
that have been requested.  However, it would appear that one month is the typical period that will be allowed 
in most cases. 
 

                                                  
2  Transfer Pricing News - Clarification of documents required to be presented or submitted pursuant to paragraph 6 of Article 66-4 

(Estimated Taxation Clause), April 2010. 
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As readers will be aware, the list of documents that was enacted into the Japanese transfer pricing law on 
March 31, 2010 identifies documents that may not be necessary for calculation of the arm’s length price, 
depending on the methodology that has been selected.  However, as noted above at (b), the current revision 
gives the tax authorities the power to request presentation or submission of other documents if they consider 
that an arm’s length price cannot be calculated from the documents already provided by the taxpayer.   
 
For example, therefore, if the taxpayer calculates its transfer price using the transactional net margin method 
(“TNMM”), but the tax authorities consider that it is not possible to calculate an arm’s length price under the 
TNMM, it would appear that the tax authorities have the power to request documents that they consider are 
necessary to calculate an arm’s length price using a transfer pricing method other than the TNMM, after 
explaining to the taxpayer the rationale for their position.  
 
In summary, the amendment to the June 2001 Directive in relation to documentation makes it clear that the 
tax authorities will firstly focus on documents prepared by taxpayers themselves.  However, in relation to 
both (b) and (c) above, it is not yet clear on what basis the tax authorities will make their determinations.  
Thus, it will be necessary to monitor the tax authorities’ implementation of this provision for further guidance. 
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For more information, please consult your international tax representative or contact any of the following 
members listed below: 
 

Zeirishi-Hojin PricewaterhouseCoopers 
Transfer Pricing Consulting Group 
http://www.pwc.com/jp/tax 

Tokyo 
Kasumigaseki Bldg. 15F 
2-5 Kasumigaseki 3-chome 
Chiyoda-ku, Tokyo  100-6015 
Telephone: 81-3-5251-2400 

Osaka 
Breeze Tower 24F 
2-4-9 Umeda, Kita-ku 
Osaka-shi, Osaka 530-0001 
Telephone: 81-6-7670-0988 

Nagoya 
JR Central Towers 32F  
1-4 Meieki 1-chome 
Nakamura-ku, Nagoya-shi, Aichi  450-6032 
Telephone: 81-52-587-7520 

  
Partner Akio Miyamoto 81-3-5251-2337 akio.miyamoto@jp.pwc.com 
 Daisuke Miyajima 81-3-5251-2552 daisuke.miyajima@jp.pwc.com 
 Toyoharu Nakamura 81-3-5251-2355 toyoharu.nakamura@jp.pwc.com 
 Teruyuki Takahashi 81-3-5251-2873 teruyuki.takahashi@jp.pwc.com 
 Junko Yamato 81-3-5251-6736 junko.j.yamato@jp.pwc.com 
 Michael Polashek 81-3-5251-2517 michael.polashek@jp.pwc.com 
 Tetsuya Ichiba  (Nagoya) 81-52-587-7524 tetsuya.t.ichiba@jp.pwc.com 
    
Managing Director Ryann Thomas 81-3-5251-2356 ryann.thomas@jp.pwc.com 
 Howard Osawa 81-3-5251-6737 howard.h.osawa@jp.pwc.com 
    
Director Hideo Wanami 81-3-5251-6748 hideo.wanami@jp.pwc.com 
    
Senior Manager Toshiyuki Kurauchi 81-3-5251-2697 toshiyuki.kurauchi@jp.pwc.com 
 Masatoshi Ohashi 81-3-5251-6750 masatoshi.m.ohashi@jp.pwc.com
 Kouji Noda (Osaka) 81-6-7670-0956 kouji.noda@jp.pwc.com 
    

 


