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Sovereign Investment Funds: 
Investment Trends  
There are a number of different types of Sovereign Investment Funds (“SIFs”) each with unique objectives 
and mandates. 

Sovereign Wealth Funds (“SWFs”) are typically used to create long term wealth through investment 
in diverse portfolios of international assets and/or to further the national interest by providing support to 
the local economy.  Government Development Funds typically invest in local priority infrastructure 
projects.  Other types of SIFs include Government Investment Funds which are also used to invest 
official government reserves and in Government Owned Enterprises (typically manufacturing and 
financial services firms) as well as Pension Reserve Funds. 

The source of funds is typically through commodities, predominantly oil revenues, or foreign exchange 
surpluses. 

At the end of 2011, SIF assets totalled $12 trillion, in addition to official foreign exchange reserves of $8.1 
trillion.  SWF assets totalled $4.8 trillion and are expected to grow by at least 8% to $5.2 trillion in 2012.  

SWFs are increasingly becoming more sophisticated and active investors.  Asset allocations are based on 
risk appetite, long-term investment strategies, short-term liquidity needs and strategic agendas and as a 
result investments are diverse including equities, indexed funds, treasury instruments and alternatives, as 
well direct investments in real estate. 

Between 2005 and 2011, the US was the leading destination for investments followed by the UK.  Other 
leading regions of investment, as one would expect, include China, France, Switzerland, Germany and 
Qatar.  However in recent years, the emerging economies of Brazil, Russia and India have started to 
capture a fair share of such investments. 

Source:  SWFs February 2012, TheCityUK 
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Taxation of Sovereign 
Investment Funds: Overview 
Countries across the globe have adopted different approaches to the taxation of SIFs with respect to 
income arising from within their borders. Not all countries have special regimes or exemptions from local 
taxation for investments made by SIFs. Countries that exempt SIF income from taxation generally adopt 
one of the following approaches: exemption of SIF income under domestic law, exemption of SIF income 
through administrative practice or exemption of SIF income under an applicable double tax treaty. On the 
other hand, countries that impose taxation on SIF income generally tax SIFs in the same way as other 
non-resident companies are taxed.  

Where the domestic tax law or administrative practice of countries offers some form of exemption from 
tax for foreign governments or related institutions, this is often derived from the longstanding legal 
doctrine of sovereign immunity. This is generally regarded as having its origins in English common law, 
although current legislative provisions usually place limits on the application of this doctrine. Such 
domestic provisions were generally enacted prior to the rise in prominence of SIFs, and were aimed more 
at the direct activities of foreign governments; nonetheless, in many cases these provisions apply equally 
to SIFs although there is a risk that political concerns may increasingly lead to the future denial of such 
exemptions for SIFs. 

As investment portfolios become ever more sophisticated and global, SIFs are increasingly exposed to tax 
considerations in investee countries; this exposure needs to be appropriately monitored and managed 
through careful planning and investment structuring. If caught unaware SIFs may find themselves 
exposed to unexpected foreign tax liabilities and filing requirements. For example, some countries may 
seek to impose tax on income derived from the holding of an investment, or on gains derived from the 
disposal of an investment, either of which can have a significant impact on your after tax return. While 
this is often accepted as being the case with real estate investments, it can also unexpectedly arise in the 
context of equity holdings in countries such as Spain, Brazil and Australia. 

Prudent compliance with the taxation laws and policies of countries in which SIFs invest is an obligation 
that derives additional support from the Generally Accepted Principles and Practices ("GAPP")  .  The 
GAPP are a voluntary set of generally accepted principles and practices that the members of the IWG 
("The International Working Group of Sovereign Wealth Funds") supports and either have implemented 
or aspire to implement.  The GAPP seek to reflect appropriate governance and accountability 
arrangements as well as the conduct of investment practices by SIFs on a prudent and sound basis.  The 
GAPP seeks to ensure that through the pursuit of these principles and practices, SIFs continue to bring 
economic and financial benefits to home countries, recipient countries and the international financial 
system.  The most relevant GAPP principle for tax purposes is GAPP 15 which states that SIF operations 
and activities in host countries should be conducted in compliance with all applicable regulatory and 
disclosure requirements of the countries in which they operate, including compliance with all applicable 
tax rules1

As previously highlighted, unfortunately, there is no consistent global approach when it comes to the 
taxation of SIFs.  Certain jurisdictions have regimes which allow exemption from tax, although this is 
generally restricted to passive type income derived in that country.  Such exemption provisions may be 
enacted in the domestic law, operate by administrative practice or through reciprocal treaty provisions.  

.   

To the extent that an investment does not qualify for foreign government exemptions in a particular 
country or where an investment is made in a country which does not offer any concessions to foreign 
government investors, foreign SIFs are usually taxed in the same way as any other foreign investor.   

While the particular requirements to qualify for an exemption vary from country to country, a common 

                                                      

1 IWG (International Working Group of Sovereign Wealth Funds) Paper, Sovereign Wealth Funds - Generally Accepted Principles and Practices, 
"Santiago Principles", October 2008, p4, 5, 8 & 19 
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theme is that the exemptions generally only apply to restricted forms of passive income earned by your 
government, such that income from commercial activities generally remains subject to tax. The 
limitations on the exemption may even preclude the fund from obtaining the benefit of a tax exemption 
on all of its income if it generates any passive income from commercial activities. In our prior publication 
in this series2, we noted that the U.S. Internal Revenue Code section 892, which exempts from U.S. 
taxation certain categories of income derived by SIFs from U.S. sources, historically originated from the 
international law concept of a foreign government enjoying immunity from the laws of another 
jurisdiction3

As an alternative to the above approaches, some countries agree to give foreign governments immunity 
from taxation under their domestic laws on a reciprocal basis (i.e., only when a foreign government 
benefitting from the exemption grants identical treatment to the jurisdiction that has given the 
exemption). Generally, such concessional exemptions are incorporated in provisions of income tax 
treaties between the countries.  

.  Unlike the United States, countries like Canada, Australia and the United Kingdom rely on 
administrative practice in determining the scope of exemption to extend to SIFs. 

This paper discusses the key investment trends, including sectors and regions in which SIFs have been 
operating.  It then goes on to analyze the tax risks associated with investments by foreign SIFs worldwide 
with particular focus on the following jurisdictions:  North America, Africa, Asia, Europe and Latin 
America. 

It should be noted that this paper only discusses, at a high level, some of the key components of the 
taxation regimes applicable to SIFs in the regions mentioned above.  The paper does not deal with the 
application of sovereign immunity principles in the jurisdictions not covered herein.  

                                                      

2  See PwC, Sovereign Wealth Funds: Investment Trends and Global Tax Risks (United States, Australia, Canada and the United Kingdom), published 
October 2009 
3 In the United States, the doctrine of sovereign immunity is applied in a restrictive, rather than absolute, sense. See the Joint Committee on Taxation 
Report, "Economic and U.S. Income Tax Issues Raised By Sovereign Wealth Fund Investment In The United States, June 17, 2008, pp. 41-45. 
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North America  
Some key countries that offer exemptions for foreign SIFs in North America are the United States and 
Canada.  

United States 
Historically, international law has provided sovereign governments immunity from the laws of another 
country. In the US, as reflected in several decisions of the Supreme Court of United States, the concept of 
providing benefits to sovereign governments is not new, it dates back to 18124. In 1976, the United States 
enacted the Foreign Sovereign Immunities Act of 19765 ("FSIA") which generally provides that: "Subject 
to existing international agreements to which the United States is a party at the time of enactment of this 
Act a foreign state shall be immune from the jurisdiction of the courts of the United States and of the 
States."6 Further FSIA provides that immunity does not apply to a foreign state if the actions of the 
foreign state are based (i) upon a commercial activity carried on in the United States by the foreign state; 
(ii) upon an act performed in the United States in connection with a commercial activity of the foreign 
state elsewhere; or (iii) upon an act outside the territory of the United States in connection with a 
commercial activity of the foreign state elsewhere and the act causes a direct effect in the United States.7

As far as tax exemptions for foreign sovereigns are concerned, the US Bureau of Internal Revenue 
(predecessor to the Internal Revenue Service) in 1916 ruled that US source dividend income paid to a 
foreign government is "commercial income" not eligible for benefits of sovereign immunity

 

8. Subsequent 
to this ruling, the US Congress first enacted the exemption from US income tax for certain passive income 
received by foreign sovereigns in the War Revenue Act of 19179

The War Revenue Act exempted from tax certain income received by foreign sovereigns from investments 
in United States’ stocks, bonds or other domestic securities owned by the foreign sovereign, or interest 
income received from bank deposits.

. 

10  In 1918, the Revenue Act of 1918 broadened the exemption to 
cover income from other sources in the United States11. In 1954, the tax exemption provision for foreign 
sovereigns was recodified as section 892 of the Internal Revenue Code.12

Subsequently, after a series of legislative enactments and amendments

   

13, the US Congress modified 
Section 892 in 1986, limiting the scope of the provision originally enacted in 1918 and introducing 
significant new complexities. As detailed below, section 892 provides certain tax benefits to foreign 
sovereigns that invest in US assets. The unique benefits accorded to sovereign investors under section 892 
have been diminished over time by the expansion of tax benefits provided to non-US investors in general, 
such as the portfolio interest exemption14 and the trading safe harbour which generally protect foreign 
investors in US securities from taxation on gains from the disposal of such securities15

  

.  

                                                      

4 The Schooner Exchange v. McFaddon, 11 US (7 Cranch) 116 (1812) 
5 P. L. No. 94-583, 90 Stat. 2891 
6 28 USC. sec 1604 
7 Id. Secs. 1605, 1607 
8 T.D. 2425, 18 Treas. Dec. Int. Rev. 276 (1916). 
9 War Revenue Act of 1917, Pub. L. No 65-50, sec. 1211, 40 Stat. 300, 337. 
10 id. 
11 New York State Bar Association Tax Section Report on the Tax Exemption for Foreign Sovereigns under Section 892 of the Internal Revenue Code, 
June 2008, p.6, footnote 11. 
12 Internal Revenue Code of 1954, Pub. L. No. 83-591, sec 892, 68A Stat.1, 284 
13 Economic and Income Tax issues Raised by Sovereign Wealth Fund Investment in the United States, prepared by the Staff of Joint Committee of 
Taxation, June 17, 2008 
14 §871(h):  
15 §864(b)(2) 
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Overview  
Section 892(a)(1) of the Code excludes from gross income and exempts from US federal income taxation 
the income of a foreign government derived from investments in the United States in stocks, bonds, or 
other domestic securities owned by such foreign governments; income from derived from financial 
instruments; and interest on deposits in banks in the United States of monies belonging to such foreign 
governments. For purposes of the section 892 exemption, the term "foreign government" means "only the 
integral parts or controlled entities" of a foreign sovereign16. An "integral part' of a foreign sovereign "is 
any person, body of persons, organization, agency, bureau, fund, instrumentality, or other body, however 
designated, that constitutes a governing authority of a foreign country"17, whereas a "controlled entity" 
means "an entity that is separate in form from a foreign sovereign or otherwise constitutes a separate 
juridical entity if it satisfies the following requirements: (i) it is wholly owned and controlled by a foreign 
sovereign directly or indirectly through one or more controlled entities; (ii) it is organized under the laws 
of the foreign sovereign by which owned; (iii) its earnings are credited to its own account or to other 
accounts of the foreign sovereign, with no portion of its income inuring to the benefit of any private 
person; and (iv) its assets vest in the foreign sovereign upon dissolution18

Generally, SIFs formed as juridical entities (e.g., corporations) may fall under the "controlled entities" 
definition of "foreign government", whereas those that are not juridical entities may be considered 
"integral parts" of a "foreign government". The Internal Revenue Service (IRS) has in the past issued 
Private Letter Rulings (PLRs) on whether a SIF is a foreign government (i.e., whether it is an integral part 
or controlled entity). In PLR 200216025, the IRS ruled that a corporate board set up by a political 
subdivision of a foreign country to administer retirement and pension plans for the benefit of public and 
private employees was a controlled entity, and therefore a foreign government, for section 892 purposes. 
The IRS reached a similar ruling in PLR 8947021 with respect to a committee set up as a body corporate 
by a foreign country to administer a retirement benefits system for local governments and certain other 
public service employees in one of its provinces. 
 

." 

The distinction between an "integral part" of a foreign government and a "controlled entity" owned by a 
foreign government is significant because of the US federal income tax consequences associated with it. 
An integral part of a foreign government that derives income from both section 892 eligible (passive) 
investments and the conduct of commercial activities (discussed further below) is able to claim the section 
892 exemption with respect to the passive investments, but not with respect to income derived from the 
conduct of commercial activities. In contrast, if a controlled entity engages in commercial activities 
anywhere in the world, it is treated as a controlled commercial entity, and none of its income (including 
income from passive investments) qualifies for the section 892 exemption. This is what tax practitioners 
have labelled the "all or nothing rule" that has presented challenges with respect to section 892 planning. 
In response to various commentaries on this rule, the US Treasury Department (Treasury) and the IRS 
have issued proposed regulations under section 89219

                                                      

16 Treas. Reg. section 1.892-2T(a)(1). 

 that, among other things, seek to limit the 
application of the rule.  The proposed regulations supplement the existing section 892 temporary 
regulations (which were published in 1988) and seek to introduce a safe harbor which would provide 
relief to SIFs that inadvertently engage in commercial activities. According to the proposed regulations, a 
SIF will not be considered to engage in commercial activity if it engages only in inadvertent and de 
minimis commercial activity. Under the "inadvertent commercial activity test", commercial activity will be 
considered inadvertent only if: (i) the failure to avoid conducting the commercial activity is reasonable 
(this is a facts and circumstances determination that will take into account such factors as the number of 
commercial activities conducted during the taxable year, the amount of derived from and assets used in 
the conduct of the commercial activities in relation to the entity's total income or assets and the existence 
of adequate written policies and operational procedures to monitor the entity's worldwide activities), (ii) 
the commercial activity is promptly cured (i.e., the entity discontinues the conduct of the commercial 
activity within 120 days of discovering the commercial activity) and (iii) the entity maintains certain 
records relating to due diligence efforts to prevent the entity from engaging in commercial activities. 

17 Treas. Reg. section 1.892-2T(a)(2). 
18 Treas. Reg. section 1.892-2T(a)(3). 
19 Notice of proposed rulemaking, Income of Foreign Governments and International Organizations, REG-146537-06, issued by the US Treasury 
Department and the IRS on November 2, 2011. The preamble to the proposed regulations provides that the proposed regulations may be relied upon 
until final regulations are issued. 
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If the above conditions are met, the proposed regulations provide a safe harbour under which a SIF's 
failure to avoid the conduct of commercial activity during the taxable year will be considered reasonable if 
neither the value of the assets used in (or held for use in) the activity nor income derived from the activity 
exceeds 5 percent of the entity's total assets (as reflected on the SIF's balance sheet prepared for financial 
accounting purposes or gross income (as reflected on the SIF's income statement prepared for financial 
accounting purposes), respectively. 

Income exempt from US taxation under Section 892 

As noted above, section 892 and the accompanying regulations exempt certain kinds of passive income 
(e.g., interest, dividends, etc) received by a SIF, provided the income is not derived by the SIF from (i) the 
conduct of commercial activities, and it is not received (ii) by a "controlled commercial entity" or (iii) 
from a "controlled commercial entity" (as discussed further below). The income exempt under section 892 
includes income from stocks, bonds, US securities, financial instruments20 and interest on deposits with 
US banks21

Accordingly, subject to the limitation that the income not be derived from commercial activities, and not 
be received by or from a controlled commercial entity, the following categories of income are generally 
exempt from US tax under section 892

.  

22

I. Dividends from non-controlled US corporations

: 

23

II. Gains from the sale of interests in non-controlled US entities

,  

24

III. Interest on, and gains from the sale of, debt obligations of US borrowers,  

, including US real property 
holding companies ("USRPHC"),  

IV. Interest on a foreign government's bank deposits in the United States25

V. Income from investments in financial instruments

,  

26

VI. Any of the foregoing categories of income or gain recognized as a distributive share of partnership 
or trust income

, and  

27

Income from US real property interests 

. 

Income derived from the disposition of an interest in a US real property holding corporation (USRPHC), 
as defined in Section 897(c)(1)(A)(ii), is exempt from taxation provided the USRPHC does not constitute a 
controlled commercial entity under section 892(a)(2)(B).28 Income derived from the disposition of other 
US real property interests (USRPI) as defined under Section 897(c)(1)(A)(i), however, is not exempt from 
US taxation under section 892.29  Other categories of income not exempt under Section 892 include rental 
income from real property in the US and gains from the sale of interests in trusts or partnerships which 
derive income or gains from US real property interests. 30

The IRS, in Notice 2007-55, provided that gains derived by a SIF from the disposition of a USRPI (as 
defined under Section 897(c)(1)(A)(i)) are not exempt under Section 892, and that distributions from a 
US real estate investment trust (REIT), including liquidating distributions that are attributable to gain 

 

                                                      

20 The proposed regulations take away the requirement under the current section 892 temporary regulations that financial instruments be held in the 
execution of governmental financial or monetary policy in order to be exempt under section 892. 
21 §892(a)(a) and Treasury Regulation §1.892-3T.  
22 Report on the Tax Exemption for Foreign Sovereigns Under Section 892 of the Internal Revenue Code, June 2008, New York State Bar Association,  
page 17  
23 See Treasury Regulation §1.892-3T(a)(1)(i). 
24 See Treasury Regulation §1.892-3T(a)(2) 
25 See Treasury Regulation §1.892-3T(a)(1)(iii). 
26 See Treasury Regulation §1.892-3T(a)(1)(ii) 
27 Private Letter Ruling. 9643031. 
28 See Treasury Regulation § 1.892-3T. 
29 §897(c)(1)(A)(i) defines the term "US real property interest" to include any interest in real property (including an interest in a mine, well, or other 
natural deposit) located in the US or US Virgin Islands, but does not include an interest in a domestic corporation which may own such assets, as 
defined in §897(c)(1)(A)(ii).. 
30 §1.892-3T(a)(1), flush language. 
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from the sale or exchange of US real property interests, are not exempt from tax under Section 892. 
However, such gains may be exempt under §1.892-3T if the REIT's distributions consist of distributions 
from or dispositions of a USRPHC that is not a controlled commercial entity.31

Under Treasury Regulations section 1.892-5T(b)(1), a USRPHC is treated as engaged in a commercial 
activity.

 

32 This treatment also applies to a foreign corporation that would be a USRPHC if it were a US 
corporation.33

Commercial activity 

 However, under the proposed regulations, a disposition, including a deemed disposition 
with respect to REITs, of a USRPI, by itself, does not constitute a commercial activity provided the SIF is 
not otherwise engaged in the conduct of commercial activities. Consistent with the current section 892 
regulations, the proposed regulations reiterate the position that income derived from the disposition of 
the USRPI does not qualify for the section 892 exemption. 

Commercial activities are activities which are "ordinarily conducted by the taxpayer with a view towards 
the current or future production of income or gain".34 Any activity may be considered a commercial 
activity even if such an activity does not constitute the conduct of a US trade or business under Section 
§864(b)35

• Investment in stocks, bonds and other securities; and investments in financial instruments.

 (the concept of commercial activities is wider than the concept of a trade or business). Although 
the regulations under section 892 do not explicitly define the nature of activities that could be treated as 
commercial activities, they do provide the following key exceptions to the definition of a commercial 
activity: 

36

• Trading in stocks, securities, commodities for the foreign government's own account regardless of 
whether such activity constitutes a trade or business for purposes of section 162 or section 864.

 

37

Investments made by banking or financing entities (including providing loans ) generally constitute 
commercial activities, even if the income derived from such activities would not be considered to be 
effectively connected with the active conduct of a banking or financing business in the US under Treasury 
Regulation §1.864-4(c)(5).

 

38

Some SIFs invest in partnerships, including in the term "partnership" a limited liability company (LLC) 
that is treated as a partnership on an elective basis, which may be engaging in commercial activities 
within or without the United States. The section 892 temporary regulations attribute the activities of a 
partnership to its partners, with the consequence that a SIF which is a limited partner in the partnership 
could be treated as engaging in commercial activities if the partnership engages in such activities

  

39

  

. The 
proposed regulations modify this attribution rule by providing that a SIF that is not otherwise engaged in 
commercial activities will not be treated as engaged in commercial activities solely because it holds an 
non-controlling limited partnership interest in a limited partnership (including a publicly traded 
partnership that qualifies as a limited partnership), provided the SIF does not have rights to participate in 
the management and conduct of the partnership's business at any time during the taxable year. However, 
the limited partner's distributive share of partnership income attributable to commercial activity will be 
considered as derived from the conduct of commercial activity and will therefore not be exempt from 
taxation under section 892. 

                                                      

31 IRS Notice 2007-55, 2007-27 I.R.B. 13, at p.3. 
32 A corporation is a USRPHC if the fair market value of the US real property interests held by the corporation on any applicable determination date 
equals or exceeds 50 per cent of the sum of the fair market value of its (i) US real property interests, (ii) interests in real property located outside of the 
US; and (iii) assets other than in (i) and (ii) that are used or held for use in its trade or business (IRC section 897(c)(2) and Treas. Reg. 1.897-2(b)(1)). 
"Applicable determination date" includes the last day of the USRPHC's taxable year or the date of acquisition of the US real property interest or the 
date of disposal of the US real property interest (Treas. Reg. 1.897(c)(1) 
33 Treas. Reg. section 1,892-5T(b)(1) 
34 §892(a)(2) and See Treasury regulation  §1.892-4T(b). 
35 See Treasury regulation §1.892-4T(b). 
36 See Treasury regulation §1.892-4T(c)(i). 
37 See Treasury regulation  §1.892-4T(c)(ii) 
38 See Treasury regulation §1.892-4T(c)(iii). 
39 The attribution rule does not apply to interests in Publicly Traded Partnerships. 
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Controlled commercial entity 

The term "controlled commercial entity" means any entity engaged in commercial activities (as defined 
above)40 if a SIF (i) holds (directly or indirectly) an interest in such entity which (by value or voting 
power) is 50 percent or more of the total interests in that entity or (ii) holds (directly or indirectly) a 
sufficient interest (by value or voting power) or any other interest in such entity which provides the SIF 
with effective practical control of such entity. Whether a SIF has effective practical control over a 
commercial entity depends on the facts and circumstances of each case.41 Ownership by related parties 
may be attributed in determining whether a commercial entity is controlled by the SIF.42

In circumstances where the section 892 exemption does not apply, a SIF is treated in the same manner as 
other foreign corporate inbound investors into the US. Thus, a given SIF should consider whether any 
other US domestic exemptions are available and whether it is able to avail itself of benefits under the 
respective tax treaty (if any), with respect to investment income, as well as with respect to any potential 
branch profits taxes that may apply as a result of taxable dispositions of US real property interests or 
commercial activities. In addition, if a SIF does not qualify for the section 892 exemption or any other US 
domestic exemptions, and is not entitled to the benefits of an applicable US income tax treaty, it could be 
subject to ordinary US taxation. Depending on the nature of the SIF's income, the SIF may have tax filing 
obligations in the US. Compliance with these obligations is critical, as non-compliance may lead to 
negative tax consequences, such as a loss of deductions for income otherwise taxable on a net income 
basis, a monetary penalty for failure to disclose a treaty-based tax position, adverse publicity and 
significant reputational risks. 

 Under the 
proposed regulations, a determination of whether an entity is a controlled commercial entity is to be 
made on an annual basis. Thus, an entity will not be considered a controlled commercial entity for a 
taxable year solely because the entity engaged in commercial activities in a prior taxable year. 

SIFs and the entity classification rules 

Under the entity classification rules, a business entity that is wholly owned by a foreign government is a 
per se corporate entity.43

In practice, this means that a business entity wholly owned by a SIF cannot make an entity classification 
election under §301.7701-3 to be treated as a disregarded entity for US federal income tax purposes. 
However, the IRS has ruled that investments made by a grantor trust created by a foreign government will 
be treated as if they were made directly by the foreign government and, thus, may qualify for the section 
892 benefits

 Under this rule, a limited liability company or other business entity which 
otherwise could be viewed as a fiscally transparent entity if it had a non-governmental owner must be 
treated as a controlled corporation separate from the government. 

44

  

. 

                                                      

40 It does not matter whether the commercial activities undertaken by a controlled commercial entity are conducted within or outside of the US.  The 
exemption is lost regardless of the location of these activities: §1.892-5T(a).  
41 See Treasury regulation §1.892-5T(c)(2). 
42 See Treasury regulation §1.892-5T(c)(1).  
43 §301.7701-2(b)(6). 
44 See Private Letter Ruling 9120031 
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Canada 
While there is no tax exemption for SIFs under Canadian domestic law, Canada relies on administrative 
practice to grant the exemption on a case by case basis. Accordingly, the criteria for granting an 
exemption are often not well defined, and a SIF may be required to make certain disclosures to the tax 
authorities.  

The exemption is generally only provided for withholding tax on Canadian source portfolio investments 
that serve a truly governmental function provided that the home country of the SIF offers reciprocity of 
treatment.  
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Africa 
In general, there is no specific SIF exemption available in African countries and so SIFs are taxed in the 
same way as ordinary non-resident investors with the exception of Nigeria.  The Minister of Finance in 
Nigeria has the power to grant exemption from taxation to certain governments.  Since they are being 
taxed as ordinary non-residents in the other African jurisdictions, there may be certain exemptions 
available for SIFs in different jurisdictions under the domestic legislation.  

Double Tax Treaties entered into by African countries may restrict the taxing rights of the particular 
countries over income derived by SIFs and so should also be taken into consideration.  

The following is a high-level summary of some of the more relevant tax rules affecting SIFs with regard to 
their inbound investments in the following African jurisdictions: Egypt, Ghana, Kenya, Mauritius, 
Morocco, Nigeria, South Africa and Tanzania. 

Egypt 
There is no specific tax treatment of SIFs in Egypt.  SIFs are taxed in the same way as ordinary non-
resident persons.  Interest payable to non-resident lenders on loans provided to residents is subject to a 
20% withholding tax rate.  This rate can be reduced based on an applicable double tax treaty. 

Capital gains realized by non-residents on the sale of Egyptian securities, listed or non-listed, are not 
subject to tax.  Capital gains realized by non-residents on the sale of any other instrument are also not 
taxable in Egypt.  The corporate tax rate is 20% for net revenues of up to EGP 10 million and 25% on any 
amount in excess of EGP 10 million with certain exceptions.  Corporate tax filing date is within 4 months 
from the date of the financial statements. 

Dividends paid to a non resident entity are not subject to any tax.   

Ghana 
In Ghana, SIFs will be taxed like any other non-resident entity under the Ghana domestic law subject to 
the provisions of relevant income tax treaties. However, available tax exemptions may be applicable to the 
SIFs under the legislation.  

In Ghana, income tax is levied on the total income of both resident and non resident persons45

SIFs may be taxed in Ghana as funds, companies, or as bodies of persons

 for a year 
of assessment.  Resident persons are subject to tax on income derived from, accrued in, brought into, or 
received in Ghana. On the other hand, non-resident persons are subject to income tax on income derived 
from or accrued in Ghana. The applicable rates of tax will depend on the residency status of the 
person/entity. 

46

In the absence of an income tax treaty exemption, non-resident entities, without a PE in Ghana, are 
subject to final withholding tax on any payments of interest, dividend, royalty, natural resource payments, 
rent, endorsement fees, or management and technical service fees accruing or derived from Ghana, other 
than a payment which is specifically exempt from tax under the Internal Revenue Act ("IRA"). This 
withholding tax does not, however, apply to any dividend, interest, royalty, natural resource payment, 

 (which includes a government, 
a political subdivision of a government and a public international organization).  If the SIFs are deemed to 
be bodies of persons, then they will be deemed to be non resident if they are not established in Ghana, or 
they do not have a resident person as a manager at any time during the year of assessment, or they are not 
controlled directly or indirectly by a resident person or persons at any time during the year of assessment. 

                                                      

45 According to the Internal Revenue Act, 2000 (Act 592), (“IRA”), a person includes an individual, a company or a body of persons. 
46 The IRA defines a body of persons as a body of persons corporate or unincorporated, whether created or recognized under a law in force in Ghana or 
elsewhere and includes a government, a political subdivision of a government and a public international organization. 
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rent, endorsement fee or management and technical service fee payments which are attributable to a 
permanent establishment in Ghana of a non-resident person or non-resident partnership.  In this 
situation dividend and interest payments paid by Ghanaian corporation to non-resident persons are 
generally subject to withholding tax at a rate of 8%. 
 
The withholding tax rates on other payments made to non-residents are as follows: 10% for royalties, 
natural resources payments, and rents, 15% for management, consulting and technical service fees and 
endorsement fees. 

Income tax treaties to which Ghana is a signatory may grant specific relief for a particular SIF, e.g., the 
Ghana-UK, Ghana-Belgium and Ghana-France tax treaties47

Other tax treaties to which Ghana is a signatory provide for reduced rates of withholding tax on certain 
payments made to non-residents.

 provide an exemption from taxation on 
interest income derived and beneficially owned by the Government (including Government agency and 
local authorities) of the other Contracting State.   

48

In general, capital gains tax is payable at a rate of 15% of gains accruing to or derived by a non resident 
person from the realization of a chargeable asset owned by that person.  Chargeable asset ordinarily 
means any of the following assets: 

 

(i) Buildings of a permanent or temporary nature situated in Ghana; 

(ii) Business and business assets, including goodwill, of a permanent establishment  
situated in Ghana; 

(iii) Land situated in Ghana; 

(iv) Shares of a resident company; and 

(v) Part of, or any right or interest in, to or over any of the assets referred to above. 

"Chargeable asset" does not include the following: 

(i) Securities listed on the Ghana Stock Exchange (GSE) for the period up to November 2015; 

(ii) Agricultural land situated in Ghana; and 

(iii) Trading stock or certain categories of depreciable assets. 

Certain payments are generally exempt from income tax in Ghana.  These include; interest paid to a non-
resident person on bonds issued by the government of Ghana, interest and certain dividends paid or 
credited to a person who has invested in a venture capital financing company, interest, dividend or any 
other income payable under an approved unit trust scheme or mutual fund to a holder or member of that 
scheme. 

Kenya 
The income of a SIF is not specifically exempted from tax in the Kenyan Income Tax Act.   Therefore, SIFs 
will be taxed in the same way as ordinary non-resident investors without a PE in Kenya. 

                                                      

47 Under Article 11 of the Double Taxation Treaty between Ghana and the UK, interest arising in a Contracting State shall be exempt from tax in that 
State if it is derived and beneficially owned by the Government of the other Contracting State or a local authority thereof or any agency or 
instrumentality of that Government or local authority or by the Commonwealth Development Corporation.  Under the Belgium-Ghana Double Taxation 
Treaty, interest shall be exempt in the contracting state in which is arises if it is interest paid to the other Contracting State or a political subdivision or 
a local authority thereof.  Under the France-Ghana Double Taxation Treaty, interest arising in a Contracting State and paid to a resident of the other 
Contracting State shall be taxable only in the Contracting State of which the recipient is a resident if such recipient is a Contracting State, one of its 
local authorities, or a statutory body of either; or such interest is paid by one of those entities. 
48 For example, dividends (where the recipient holds at least 10% of the shares of the company distributing the dividends) will be subject to a 
withholding tax rate of 7.5% for payments to France and the UK and 5% for payments to Germany, South Africa, Belgium, Italy, The Netherlands and 
Switzerland. 
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Under Kenyan domestic law, dividends distributed by Kenyan companies (listed or not) to non-Kenyan 
resident shareholders are taxable at a rate of 10% of the gross payment.  The 10% tax is a final tax with 
respect to the recipient and is collected by way of withholding.   

Capital gains from the disposal of shares are currently not subject to taxation.  This applies whether the 
shares are listed or unlisted49

Interest income payable to non-Kenyan resident holders of Kenyan debt instruments is generally subject 
to 15% withholding tax.   

.  Revenue gains, however, are subject to Kenyan taxation at a rate of 37.5% 
if derived by a non-resident.   

Mauritius 
There are no specific exemptions from taxation for SIFs in Mauritius. SIFs will be taxed on Mauritius 
source income in the same way as an ordinary non-resident.   Royalty payments are subject to a 
withholding tax rate of 15%. 

Dividends are specifically exempt from taxation in Mauritius.  Capital gains derived from trading in 
Mauritius securities are not taxable, provided that the non-resident entity does not have a PE in Mauritius. 

Interest income paid by a regular Mauritius company to a non-resident lender should be subject to 
Mauritian tax at a rate of 15%, which is collected by way of self-assessment (i.e., the non-resident lender 
has to file a tax return in Mauritius). However, if the borrower is a Mauritius Global Business Category I 
(GBC I) company, the interest it pays to a non-resident lender should not be subject to tax in Mauritius. 

Morocco 
There is no specific treatment of SIFs in Morocco.  SIFs should be taxed in the same way as other non-
resident taxpayers assuming no PE is created in Morocco.  

In general, dividends from shares in Moroccan companies and interest income derived from investments 
in Moroccan debt securities are taxable at the rate of 10%. (Reduced rates and specific exemptions are 
provided by some income tax treaties). 

In general, capital gains are taxable in the country of residence. When taxable in Morocco (e.g., when a 
SIF has a permanent establishment in Morocco), gains are subject to corporate tax, at the standard rate of 
30%. 

If the SIF is resident in a country that has signed a DTT50

Further, please note that even in the absence of an income tax treaty, the Moroccan tax code offers the 
following exemptions: 

 with Morocco, the taxation of income derived 
from the operations in Morocco may be reduced in accordance with the relevant provisions of the DTT. 

(i) Exemption from withholding  on interest on loans granted in foreign currency for a maturity 
period that equals or exceeds 10 years 

(ii) Exemption from corporate tax on the capital gains derived from the sale of listed Moroccan 
shares except shares of real estate companies51

 
. 

                                                      

49 The taxation of gains derived by a non-resident from the disposal of Kenyan securities (e.g., shares, debt instruments) depends on whether the gain 
is classified as capital or revenue gain.  Six criteria ("badges" of trade) are used to determine whether a gain is revenue or capital: (1) motive of the 
underlying transaction; (2)nature of the subject matter of the underlying asset; (3) circumstances under which the gain was derived; (4) holding period 
of the asset; (5) frequency of similar transactions; and (6) whether additional work is done on the asset to enhance its value prior to disposal.  
50 Double Taxation Treaty (DTT) is defined fully in the Appendix: Glossary of Terms  
51 A new finance bill should enter into force beginning 2013 which may impact the taxation of non-resident investors in Morocco. 
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Nigeria 
Nigeria's domestic tax regime does not grant SIFs specific exemption from any Nigerian tax.  However, 
the Minister of Finance in Nigeria has the power to grant exemption from taxation to the government of 
any Commonwealth country or of any foreign country or the government of any territory for whose 
international relations the government of any Commonwealth country or foreign country is responsible52

Where the above does not apply, SIFs will be taxed like any other non-resident entity on income derived 
from Nigeria. 

.  
Such governments can request the Minister of Finance to grant an exemption from taxation.  The Minister 
of Finance will exercise his discretion and either grant or deny such a request. The Minister of Finance 
also has the power to revoke any such exemption or revoke, vary or add to any such conditions.  

Dividends and interest will be subject to withholding tax at rate of 10% which can be reduced to 7.5% 
when paid to a recipient resident in a treaty country.  Rent will be subject to withholding tax at a rate of 
10%. 

Capital gains on the sale of property deemed to be chargeable assets (e.g., corporate bonds and treasury 
bills) are subject to tax at 10% through the self-assessment system and so the recipient would be required 
to file a tax return in Nigeria.  There is no capital gains tax on the sale of shares in Nigeria.  However, if 
the shares are regarded as trading stock, corporate income tax at a rate of 30% will be applicable.  

There is no capital gains tax or corporate income tax on the sale of Nigerian government bonds.  Interest 
derived from corporate bonds and  Treasury Bills is also tax exempt. 

South Africa 
There are no specific exemptions for SIFs in South Africa.  As a non-resident, SIFs will be taxable in South 
Africa from income earned from a source53

South Africa's income tax rules, which seek to tax investors at the time of exit, differ depending on 
whether the shares are regarded as being held on capital account or revenue account.  South African 
capital gains tax on the disposal of shares held on capital account would generally arise where two criteria 
are satisfied: 

 in South Africa, subject to applicable treaty relief, if any.   

1) The non-resident (together with any connected person in relation to that non-resident) holds 
20% or more of the equity rights in the entity at the time of disposal, and 

2) 80% or more of the market value of those equity shares are directly or indirectly attributable to 
immovable property situated in South Africa, held otherwise than as trading stock (e.g. land, 
buildings, mining rights, leases, rights over land). 

Therefore, capital gains realized by a non-resident on the disposal of South African shares are only subject 
to South African capital gains tax (effective tax rate of 18.684% in the case of a non-SA resident company - 
for years of assessment commencing on / after 1 March 2012) if such shares are "land-rich" or attributable 
to a permanent establishment in South Africa.   

 

                                                      

52 Section 9 of the Diplomatic Immunities and Privileges Act CAP. D9 L.F.N. 2004, which  deals with the power to grant exemption from taxation to 
other governments, etc. states "(1) ... the Minister of Finance may from time to time, wholly or partly exempt from any public tax, duty, rate, levy, or fee 
applicable to the Federation or the Federal territory  as the case may be, any of the following governments or persons -  
(a) the government of any Commonwealth country or of any foreign country or the government of any territory for whose international relations the 
government of any Commonwealth country or foreign country is responsible;" 
Sub-section 3 further states " Any exemption granted under this section may be granted either unconditionally or subject to such conditions as the 
Minister of Finance thinks fit, and that Federal Minister may at any time revoke any such exemption or revoke, vary or add to any such conditions. (4) 
Every exemption granted under this section shall come into force on such date as may be specified in that behalf by the Minister of Finance;" 
53 Source in respect of certain types of income is defined  in section 9 of the South African Income Tax Act (58 of 1962). The meaning of source of 
income, where it is  not specifically dealt with in section 9, has been left open to the South African courts to interpret.  Leading case law on this point 
has held the source of income not to be the quarter from whence it comes but the originating cause of its being received as income and that this 
originating cause is the work the taxpayer does to earn the income, the quid pro quo which he gives in return for receiving such income.  Source is a 
practical matter of fact.  Gains or profits arising from a non-resident trading in South African publicly listed shares through a South African broker is 
not necessarily South African sourced.   



 

16 
 

Profits realized on revenue account by a non-resident as a result of trading in South African shares are 
likely to be subject to tax in South Africa where the income is characterized as South African "sourced"54

Tanzania 

 .  
Income from the disposal of shares will be regarded as South African sourced if the shares are attributable 
to a permanent establishment of the seller in South Africa, or the shares constitute “land rich” shares as 
described above. Effective from April 1, 2012, South Africa introduced a dividend withholding tax, namely 
Dividend Tax, levied at a rate of 15% (potentially subject to reduced rates in terms of applicable tax 
treaties – the South African Revenue Service  has indicated that it wishes to levy a minimum of 5% 
Dividend Tax in a treaty context. Treaties specifying lower rates have been/are currently being 
renegotiated).  In addition, interest withholding tax is expected to be introduced on July 1, 2013, levied at 
a rate of 15% (potentially reduced to 0% in a treaty context). 

The Income Tax Act ("ITA") 2004 does not include specific provisions related to the taxation of SIFs and, 
as a result, there are no special tax exemptions available to SIFs.  However, in principle, it is possible to 
apply for certain tax exemptions or reliefs which would have to be negotiated with the Revenue 
Authorities and 'gazetted' in a Government Notice by the Ministry of Finance in order to be effective.  We 
are unable to comment on whether any such Government Notice could be obtained in practice. 

In the absence of tax exemption, SIFs will be treated in the same way as ordinary non-resident investors.  
Payments of interest and dividends are subject to withholding tax at a rate of 10%.  Where the company 
paying the dividend is listed on the Dar es Salaam stock exchange a lower dividend withholding tax rate of 
5% applies.  Tanzania has only concluded a limited number of double tax treaties and these do not 
normally provide for lower withholding tax rates.   

A non-resident is only taxable on income which is sourced in Tanzania.  In relation to gains on disposal of 
shares or other securities (such as corporate bonds), the income will only be regarded as sourced in 
Tanzania to the extent the asset is a “domestic asset”.  Domestic asset is defined as: 

"(a) an asset owned by a resident person (other than foreign land or buildings or an asset held 
by a foreign permanent establishment of the person) or held by a domestic permanent 
establishment; 
 
(b) an interest in land or a building situated in the United Republic; and 

 
(c) shares in a resident corporation where the owner of the shares together with associates 
controls or within the previous five years controlled, either directly or indirectly, 25 percent or 
more of the voting power in the corporation.” 

  

Accordingly, a tax charge can arise on a disposal of shares where the minimum percentage ownership 
requirement outlined above is met.  In general, capital gains are subject to tax at the regular corporate tax 
rate of 30% under the ITA.  

On the other hand, a debt claim owned by a non resident SIF is not a “domestic asset” in terms of the 
definition above, and accordingly any gain on a disposal of such an asset would not be subject to tax. 

Under the Stamp Duty Act 1972, transfer of shares or securities is in general a dutiable instrument which 
is liable to stamp duty at a rate of 1% of the consideration.  The duty is payable by the purchaser unless the 
parties specifically agree otherwise. Exemptions are available for shares or securities listed on the Dar es 
Salaam Stock Exchange. 

 

 

                                                      

54 The distinction as to whether shares are held on capital account or revenue account is based on South African case law principles.  Generally, the 
distinction is not based solely on how long an asset is held.  The key factor in determining whether an investment is on capital account or revenue 
account is the intention at the time of acquisition and disposal  
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Asia 
Asian jurisdictions have different tax regimes with respect to the taxation of income derived by foreign 
SIFs from their activities in a particular jurisdiction.  In most of these jurisdictions, foreign SIFs are taxed 
depending on the categories of income derived by a SIF from its activities in a given jurisdiction.   

Foreign SIFs that have permanent establishments or otherwise engage in commercial activities in a given 
Asian jurisdiction are usually taxed the same way as domestic business entities. They have to file tax 
returns reporting their income and expenses as well as the tax due on the net gain. In contrast, foreign 
SIFs that do not have permanent establishments or otherwise conduct trading activities in a given Asian 
jurisdiction are ordinarily taxed on a gross basis with respect to passive income (dividends, interest, 
capital gains, royalties, etc) derived from investment activities in that jurisdiction. Tax liability on passive 
income, where applicable under domestic law, may be reduced under an income tax treaty, if any, 
between a foreign SIF's country of residence and the Asian jurisdiction in which the foreign SIF has 
invested. 

Certain Asian countries' domestic tax regimes grant foreign SIFs exemption (partial or full) from 
domestic taxation on certain categories of passive income (e.g., dividends, interest and capital gains). 
These include Australia and the Philippines.  Singapore not only provides tax exemption on certain 
income derived by SWFs,  it also provides tax exemption to foreign government-owned entities rendering 
investment management and advisory services to the SWFs. On the other hand, many Asian jurisdictions 
do not grant foreign SIFs any specific exemptions and tax foreign SIF investors the same way as ordinary 
non-resident persons (e.g., India, Indonesia, Pakistan, China, Hong Kong, Japan, Malaysia, South Korea, 
New Zealand,  Sri Lanka, Taiwan, Thailand and Vietnam). 

The following is a high-level summary of the different taxation regimes for SIFs with regard to their 
inbound investments in the Asian jurisdictions, beginning with countries that grant SIFs exemptions, 
followed by those which do not.  

Australia 
It has been the long-standing practice of the Australian Taxation Office (ATO) to exempt a SIF from 
Australian income tax on its passive investments in Australia where, essentially, it can be established that:  

• the person making the investment (and therefore deriving the income) is a foreign government or an 
agency of a foreign government performing government functions. This requires that the foreign 
investor is either the foreign government or an instrument of the foreign government; the moneys 
being invested are and will remain government moneys. In this regard, it must be evidenced that the 
foreign government entity is, and will remain, the beneficial owner of the assets and income derived 
from those assets; and the income is being derived from a non-commercial activity.  

Broadly, commercial activity is generally activity concerned with the trading in goods and services and 
includes carrying on a business. Currently, SIFs must obtain a private binding ruling or advance opinion 
from the ATO in order for the exemption to apply.   

However, the Australian Government  announced that this long-standing administrative practice is to be 
codified into Australian domestic law.  A consultation process has begun with the Australian Treasury, 
which has been ongoing for some time.  It is possible that limited formal progress will be made in this 
regard before the next Federal Election due to take place in November 2013. 

There are currently two options under consideration in relation to the final design of the new law.  Income 
and gains arising from a debt instrument will generally be exempt under both options with the exception 
of those that convey participation rights akin to those typically held by a non-portfolio equity holder.  In 
relation to equity interests, the first option provides that a potential investment would be eligible for an 
exemption from Australian tax where the interest held by the SIF is less than 10% of the participation 
interests in the corporate tax entity, fixed trust or partnership ("safe harbour test").  The second option is 
for sovereign investors who do not satisfy the safe harbour test.  These investors may seek to apply the 
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"commercial activity test" which considers factors such as; 

• the size of the interest in the right to vote on financial, operating and policy decisions of the 
corporate tax entity; 

• the degree of influence over the corporate tax entity, fixed trust or partnership; 
• the potential degree of influence over the corporate tax entity, fixed trust or partnership; and 
• the overall activities of the foreign government agency or sovereign fund. 

The commercial activity test is applied on an interest-by-interest basis as opposed to requiring an overall 
assessment of the interests or nature of a foreign government agency or sovereign fund, i.e., each interest 
in a different corporate tax entity, fixed trust or partnership must be considered separately and if one 
interest is found to amount to a commercial undertaking or participation, other interests held by the SIF 
are not tainted by that characterization.  

Income or gains arising in respect of an equity interest that is an indirect interest in taxable Australian 
real property, or an option to acquire such an interest, will not receive the concessional tax treatment 
outlined above, unless the interest satisfies the safe harbour test on the basis that an indirect Australian 
property interest relates to interests that are non-portfolio in nature only.  

The Philippines 
Generally, income derived from certain investments in the Philippines by foreign governments; financial 
institutions owned or controlled by foreign governments; and international or regional financial 
institutions established by foreign governments is exempt from income tax55

Malaysia 

.  Thus, income derived by 
foreign SIFs, set up and controlled by a foreign government, from investments in the Philippines in loans, 
stocks, bonds or other domestic securities or from interest on deposits in banks in the Philippines is 
exempt from income tax. Income derived by any other foreign entity that does not fall under these 
exemptions is generally subject to income tax. However, foreign entities that do not qualify for any of 
these exemptions may qualify for income tax treaty relief in certain situations.  

Malaysian domestic law does not specifically provide tax exemption to SIFs. However, certain exemptions 
may apply based on income tax treaties and tax exemption is normally granted on a case-by-case basis 
and extends to all income derived by a SIF from Malaysian sources. A foreign SIF has to file a tax return 
in order to determine whether it is entitled to the exemption or not.  

Foreign SIFs which are not tax-exempt are subject to tax on income derived from Malaysian sources.  If it 
is business income derived through a Permanent Establishment ("PE") or business presence in Malaysia, 
the corporate tax rate of 25% would apply to the income. If it is income from passive investments, such as 
dividends and interest, the tax liability would depend on the type of investments. 

Based on existing domestic tax legislation in Malaysia, there are exemptions for most types of investments, 
including: 

• dividends distributed by a Malaysian resident company to its shareholders regardless of the tax 
residence of a shareholder (due to the Single Tier Tax System); 

• gains that are capital in nature (excluding gains on real property or real property shares in Malaysia 
which are taxed at 5% to 10% depending on length of ownership) and 

• interest on most bonds approved by the Securities Commission. 

Generally, there is no withholding tax on dividends and a 15% withholding tax applies with respect to 
interest income, unless specifically exempt or reduced by tax treaty. Certain interest income earned by 
non-residents (including SIFs that are not residents of Malaysia) is not subject to tax (e.g., interest in 
bonds and interest from Malaysian-licensed banks). 
                                                      

55 Section 32(B)(7)(a) of the Tax Code. 
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Taiwan 
In Taiwan, foreign SIFs are taxed as ordinary non-resident persons under domestic law.  If a SIF is a tax 
resident of a jurisdiction with which Taiwan has concluded an income tax treaty, it may qualify for the 
benefits of the applicable tax treaty. 

In general, if a foreign SIF is subject to tax with respect to Taiwan-source income, the withholding tax rate 
for dividends and interest income is 20%. This rate may be reduced from standard rate 20% to 10%-15% 
under an applicable tax treaty.  Capital gain derived by a foreign SIF from trading in Taiwanese securities 
is currently exempt from Taiwanese tax provided that the SIF does not have a fixed place of business, 
business agent or other activities which may create permanent establishment concerns in Taiwan. 

SIFs would be liable to the Security Transaction Tax ("STT") when trading Taiwanese securities. There is 
no specific rule that exempts SIFs from the STT. The prevailing STT rates are 0.3% for equity securities 
and 0.1% for other approved securities.56

South Korea 

 

Under South Korean domestic tax law, foreign SIFs are taxed like any other non-resident taxpayer. 
However, some income tax treaties to which South Korea is a signatory partly exempt income derived by a 
SIF from South Korean sources from domestic taxation.  For example, under the U.S.-South Korea 
income tax treaty, interest income should be exempt from South Korean tax if it is beneficially derived by 
the U.S. Government, or any instrumentality wholly owned by the U.S. Government. 

In the absence of tax treaty relief, a non-resident taxpayer without permanent establishment in Korea is 
subject to Korean income tax in the form of withholding tax.  However, capital gains derived from the 
transfer of real estate or securities in a land-rich company would be taxed at domestic company rates57

In the absence of tax treaty relief, the main withholding tax rates are: 22% for dividends and interest (15.4% 
for interest on bonds), 2.2% for business income, the lesser of 11% of the gross proceeds and 22% of the 
net gain for capital gains derived from the transfer of securities; and 22% for other income.  

.   

Sri Lanka 
Sri Lanka taxes foreign SIFs the same way as ordinary non-resident persons. Interest income paid to a 
non-resident person on the Government of Sri Lanka foreign currency-denominated bonds issued on or 
after October 21, 2008, is exempt from income tax. Interest payable to non-resident lenders on debt 
instruments other than sovereign bonds is subject to  withholding tax at 10% where the lender is resident 
in a treaty partner country and at 20% where the lender is resident in a non-treaty partner country. WHT 
does not apply if interest is exempt from tax (e.g., interest on Government bonds).  

Any interest accruing to an overseas lender from any loan granted by that lender to the government of Sri 
Lanka, to any public corporation or to any government institution or to any commercial bank or to any 
other undertaking is exempt from income tax if such loan is granted on or after 1 April 2012.  

Dividends distributed to non-resident persons are subject to a 10% withholding tax. Capital gains derived 
by non-resident persons from Sri Lankan sources are not subject to tax in Sri Lanka. 

Japan 
Japan has no tax exemption for foreign SIFs under its domestic law. SIFs are treated as foreign 
corporations under Japanese tax laws and should generally be subject to Japanese tax in the same 
manner as ordinary foreign corporations. However, income tax treaties to which Japan is a signatory may 
grant specific relief for a particular SIF; e.g., the Japan-Singapore tax treaty, which has an explicit 
provision exempting a particular SIF (the Government of Singapore Investment Corporation, etc.) from 

                                                      

56 Trading in bonds is currently exempted from the STT up to the end of 2016. 
57 The rates applicable are: 12.1% for taxable income of up to KRW 200 million and 24.2% for taxable income above KRW 200 million. 
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taxation on interest income earned in Japan. 

In the absence of an income tax treaty exemption, a foreign SIF without a Japanese PE is subject to 
taxation on Japan-source income at various rates, depending on the nature of the income.  Dividends paid 
to a foreign SIF by a Japanese corporation are generally subject to withholding tax at the rate of 20%58 
under Japanese income tax law.  However, provided the Japanese company paying the dividends to the 
foreign corporations is a listed company, this withholding tax rate is reduced to 7%59 Under Japanese 
income tax law, interest on bonds issued by Japanese corporations paid to a foreign SIF without a PE is 
generally subject to withholding tax at the rate of 15%60.  Interest on Japanese government bonds and 
Euro-bonds paid to a foreign corporation is exempt from withholding tax under certain conditions. This 
exemption also applies to interest on certain corporate bonds.  Interest on loans to persons conducting 
businesses in Japan paid to a foreign corporation without a PE is generally subject to withholding tax at 
the rate of 20%61

With respect to capital gains, a foreign SIF without a PE in Japan should be subject to tax on the capital 
gain derived from the sale of shares in Japanese corporations if the following conditions are met: 

. 

(i) 25-5% test - If a  foreign SIF without a PE in Japan (a) owns or has owned, together with specially 
related shareholders, 25% or more of the shares in the Japanese corporation at any time during the 
business year of sale or the prior two business years, and (b) sells, together with specially related 
shareholders, 5% or more of the shares in the Japanese corporation in the business year of sale, such 
foreign corporation may be subject to Japanese corporation tax on the capital gain at 25.5%62

(ii) Real estate holding corporations - If a foreign SIF without a PE in Japan owned, together with 
specially related shareholders, as of the last day of the preceding business year, more than 5% of the 
shares in a real estate holding corporation (2% if the real estate holding corporation is privately held), 
such SIF may be subject to Japanese corporation tax on the capital gain at 25.5%

.  Special 
qualifying exemption rules may apply in the application of the 25-5% test for investments by limited 
partnerships (“LPs”) and these rules could extend to SIFs set up as LPs, to invest in Japanese and foreign 
private equity funds in Japan. 

63. Real estate holding 
corporations are corporations whose gross assets consist of 50% or more real estate assets in Japan. In 
particular, Japanese Real Estate Investment Trusts (“REITs”) would in general be real estate holding 
companies, and if a foreign SIF without a PE in Japan holds more than 5% of the shares of the Japanese 
listed REIT on the last day of the preceding business year, the capital gain would be subject to Japanese 
corporate tax at 25.5%64

(iii) If a foreign SIF without a PE in Japan sells shares in a Japanese corporation which the SIF has 
acquired for purposes of manipulating the market price of the shares, such foreign corporation may be 
subject to Japanese corporation tax on the capital gain at 25.5%

. 

65

The above tax treatment may be modified under any applicable tax treaties to which Japan is a signatory 
party. 

. 

China 
There is no particular tax exemption granted to foreign SIFs on China-sourced income under the existing 
tax regime.  Foreign SIFs are taxed like any other non-resident taxpayers under the China Corporate 
Income Tax (“CIT”) law.  The CIT law provides that non-resident enterprises which have no permanent 
establishment or place in China, or which have a permanent establishment or place in China but the 
income derived is not effectively connected to such permanent establishment or place, shall pay income 
tax on the income derived from China.  The applicable PRC withholding tax rate for passive income like 

                                                      

58 20.42% from January 1, 2013 to December 31, 2037 
597.147% from January 1, 2013 to  December 31, 2013 and 15.315% thereafter 
60 15.315% from January 1, 2013 to December 31, 2037 
61 20.42% from January 1, 2013 to December 31, 2037 
62 28.05% for the fiscal year beginning on or after April 1, 2012 for three years, and 25.5% thereafter 
63 28.05% for the fiscal year beginning on or after April 1, 2012 for three years, and 25.5% thereafter 
64 28.05% for the fiscal year beginning on or after April 1, 2012 for three years, and 25.5% thereafter 
65 28.05% for the fiscal year beginning on or after April 1, 2012 for three years, and 25.5% thereafter 
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dividends, interest and capital gain sourced from China is 10%.  Moreover, if a taxable presence is created 
in China, the business profit derived from this is subject to China CIT at 25%. 

In addition to the above CIT law provisions, there are several specific circulars which have clarified that 
that the 10% withholding tax shall be levied on non-resident enterprises on dividends derived from 
investments in Chinese A shares (via qualified license), B shares and foreign shares (e.g. H shares and N 
shares).  However, the position on the taxation of capital gains on disposal of these shares has not yet 
been clarified by specific circulars.  

Foreign SIFs may qualify for treaty relief under China's income tax treaties.  Claiming treaty benefits is 
subject to an “approval-application” procedure for passive income like dividends, interest, capital gains, 
or “record-filing” procedure for active income, such as business income of a permanent establishment.  
Under Circular 124, non-resident taxpayers should submit to the Chinese tax authorities the relevant tax 
residence certificate together with other necessary documents.  The Chinese tax authorities should review 
all the information disclosed in the submitted documents before granting approval of the treaty benefits. 

Hong Kong 
There are no exemptions for foreign SIFs under Hong Kong domestic tax law. SIFs are taxed like any 
other non-resident person.   

A foreign SIF would generally be subject to profits tax in Hong Kong ("HK") if it carries on a trade or 
business in Hong Kong by itself or via an agent and a Hong Kong-sourced profit (that is not capital in 
nature) is derived from such trade or business.  The prevailing corporate tax rate is 16.5%. 

However, foreign governments may be exempt from HK profits tax under certain income tax treaties to 
which HK is a party. For instance, the income tax treaty between the Mainland of China and Hong Kong 
specifically exempts the Government of the Mainland of China from Hong Kong profits tax in respect of 
interest income arising in Hong Kong66

Foreign SIFs may also be liable to HK stamp duty. The Hong Kong Stamp Duty Ordinance (“SDO”) does 
not explicitly grant foreign governments or their related institutions any tax exemption / benefits (with 
the exception of foreign consulars or their diplomatic agents who are exempt from stamp duties in respect 
of buying / selling or leasing of consular premises).  Thus, a foreign government would generally be liable 
to Hong Kong stamp duty if it carries out transactions involving instruments for (i) immovable property 
in Hong Kong, (ii) Hong Kong stock, (iii) Hong Kong bearer instruments or (iv) duplicates and 
counterparts of the above instruments. Stamp duty is levied on conveyance or sale of an immovable 
property in Hong Kong at a rate depending on the consideration paid for the relevant property. Stamp 
duty is imposed at 3.75% of the consideration for immovable property between HK$6,000,001 and HK 20 
million and at 4.25% of the consideration for immovable property exceeding HK$20,000,000 An 
additional Special Stamp Duty (“SSD”) is imposed on the sale of any HK residential property which is 
acquired by the seller on or after November 20, 2010 and disposed of within 24 months from the date of 
acquisition. Buyer and seller are jointly and severally liable to SSD at the regressive rate in the range from 
5% to 15% of the consideration or the market value (whichever is higher) of the resold property, the 
shorter holding period of the residential property the higher the duty rate.  The Financial Secretary of HK 
has already proposed to amend the legislation to adjust the range of regressive duty rates to 10% to 20% 
and extend the holding period to 36 months with effect from October 27, 2012

.  

67

The Financial Secretary also has proposed to amend the SDO to introduce Buyer’s Stamp Duty (“BSD”) 
whereby stamp duty is charged at 15% on the stated consideration or the market value (whichever is 
higher) of any Hong Kong residential property acquired by any persons (including companies 
incorporated in or outside Hong Kong but excluding any Hong Kong permanent residents) with effect 
from October 27, 2012 

.   

67  The BSD will be imposed on top of the existing stamp duty and SDD, if 
applicable. 

                                                      

66 The term “Government” is not clearly defined in the China-HK income tax treaty. However, in other income tax treaties between Hong Kong and 
other countries, e.g., Vietnam, the definition of "Government" generally includes a list of named institutions. 
67 On October 26, 2012, the Financial Secretary of the Hong Kong SAR Government proposed to amend the legislation to adjust the SSD’s rates and 
holding period and to introduce the BSD with effect from October 27, 2012.  Such amendments are pending the enactment by the Legislative Council 
and would have retrospective effect from October 27, 2012. 
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For a transaction involving Hong Kong stocks, each of the seller and buyer to the transaction is liable to 
0.1% of the amount of the consideration or its market value on the date when the contract note is 
executed, whichever is higher. 

Stamp duty exemption is available to intra-group transfers if certain conditions are satisfied. Stamp duty 
is also exempt if the Stamp Office is satisfied that there is no change of beneficial ownership.  The SDO 
also provides that a taxpayer may apply to the Chief Executive of the Hong Kong Special Administrative 
Region to remit wholly or in part the stamp duty payable in respect of any instrument chargeable with 
stamp duty.  In practice, this is rarely granted. 

New Zealand 
There is no foreign SIF exemption under New Zealand domestic tax law. As a result, foreign SIFs are 
generally taxed like any other non-resident taxpayer under New Zealand domestic law (but may be 
eligible for relief under an applicable treaty like any other non-resident taxpayer).  New Zealand domestic 
law imposes a withholding tax of 15% on interest and 30% on dividends derived from New Zealand.  

New Zealand has a tax treaty network of 35 income tax treaties. Generally, these treaties lower the 
withholding rates to 10% for interest and 15% for dividends.  Over the past few years New Zealand has 
begun renegotiating its tax treaties and recently concluded treaties (such as with the US, Australia, and 
Singapore) generally provide for lower withholding tax rates. Each treaty should be consulted for the 
specific details but provided certain criteria are met the dividend withholding tax can be reduced to 5%, 
the withholding rate for royalties is reduced from 10% down to 5% and the rate of withholding tax on 
interest payments can be reduced from 10% down to 0% for financing businesses that satisfy certain 
criteria. 

In addition, recently renegotiated treaties contain specific exemptions granting tax relief to SIFs on 
interest and dividends. For example, the updated New Zealand and Australia tax treaty which came into 
force on March 19, 2010 contains specific rules for SIFs in relation to interest and dividends. Under the 
new treaty, while the general rate of source country tax on interest will continue to be limited to 10%, no 
tax will be chargeable in the source country on interest derived by government bodies, including 
government investment funds such as Australia's Future Fund, and central banks. A zero rate limit will 
also apply to dividends paid in respect of portfolio (under 10%) investment by a government body, 
including government investment funds such as Australia's Future Fund.  

Similarly, in August 2009, New Zealand and Singapore signed a new income tax treaty to replace their 
1973 treaty. This treaty retains a general interest withholding tax rate of 10% but provides for an 
exemption from tax on interest for each Government. In relation to New Zealand, the treaty specifically 
exempts the New Zealand Superannuation Fund (New Zealand's SIF). In relation to Singapore the treaty 
includes the Government of Singapore, the Government of Singapore Investment Corporation Pte Ltd, 
and any institution wholly or mainly owned by the Government of Singapore, as may be agreed from time 
to time between the competent authorities of Singapore and New Zealand. 

As New Zealand’s treaty network is updated similar provisions for SIFs are expected to be included on a 
country by country basis. 

Singapore 
Singapore introduced a new provision in the Income Tax Act68

 

 which provides a tax exemption for certain 
income derived by prescribed sovereign fund entities and approved foreign government-owned entities.  
The provision is effective from April 1, 2010.  The purpose of the incentive is to encourage SIF investment 
as part of Singapore's financial sector development.  The new provision offers the following tax 
concessions: 

A) For the prescribed sovereign fund entity (“PSFE”) – tax exemption for certain income in respect of 
designated investments arising from its funds managed in Singapore by an approved foreign 
government-owned entity.   

                                                      

68 Section 13Y 
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B) For an approved foreign government-owned entity – tax exemption for: 

 
i) certain income in respect of designated investments arising from its funds that are 

managed in Singapore; and 
ii) income from managing in Singapore funds of or providing investment advisory services 

to a PSFE in respect of any designated investments. 
 
The incentive is for a period up to 10 years and the scheme is administered by the Monetary 
Authority of Singapore on an approval basis.  

 
In the absence of the above incentive, foreign SIFs are taxed the same way as any other non-resident 
persons in Singapore.  A foreign SIF would generally be subject to tax in Singapore if it carries on a trade 
or business in Singapore by itself or through an agent.  The prevailing corporate tax rate is 17%. However, 
under a number of Singapore's tax treaties with other jurisdictions, certain foreign SIFs may fall within 
the definition of "Government" or may be regarded as "State-owned" enterprises. These SIFs would enjoy 
exemption from Singapore income tax on certain income derived from Singapore. 

In the absence of the above incentive, foreign SIFs are taxed the same way as any other non-resident 
persons in Singapore.  A foreign SIF would generally be subject to tax in Singapore if it carries on a trade 
or business in Singapore by itself or through an agent. The prevailing corporate tax rate is 17%. However, 
under a number of Singapore's tax treaties with other jurisdictions, certain foreign SIFs may fall within 
the definition of "Government" or may be regarded as "State-owned" enterprises. These SIFs would enjoy 
exemption from Singapore income tax on certain income, including interest and business profits, derived 
from Singapore. 

Singapore does not have a capital gains tax regime. Therefore, if a transaction is capital in nature, the 
resultant gain or loss will not be taxable or deductible for Singapore tax purposes. 

Under Singapore tax law, dividends distributed by a Singapore resident company to its shareholders 
(regardless of the tax residence of the shareholder) are not subject to tax in Singapore. Certain income of 
the SIF may also be taxed by way of withholding.  Interest sourced or deemed sourced in Singapore and 
payable by a Singapore resident to a non-resident is generally subject to Singapore tax in the form of 
withholding tax at the domestic rate of 15%.  However, the rate of withholding may be reduced under an 
income tax treaty to which Singapore is a signatory.   Income tax treaties concluded between Singapore 
and certain jurisdictions, e.g., China, UAE, provide for tax exemption on certain income, such as interest, 
derived by foreign SIFs from Singaporean sources. 

Thailand 
In Thailand, foreign SIFs are taxed the same way as any other non-resident persons.  However, SIFs may 
benefit from tax exemptions applicable to governments if foreign SIFs qualify under the definition of 
‘Government' in a relevant income tax treaty between Thailand and the foreign SIF's country of residence. 

In the absence of income tax treaty relief, dividends derived from Thai sources by a foreign SIF are subject 
to a withholding tax rate of 10% under domestic laws. The withholding tax rate for interest income is 15%; 
and, where capital gains tax is applicable, the withholding tax rate is 15%69

Vietnam 

. 

There is no general tax exemption for foreign SIFs under the Vietnamese tax regulations. Foreign SIFs are 
taxed the same way as other non-resident persons. SIFs deriving income from Vietnam are taxed via a 
withholding tax mechanism (the so-called Foreign Contractor Withholding Tax (FCWT)). FCWT consists 
of a Corporate Income Tax (CIT) element and VAT element. 

                                                      

69 Thai capital gains tax is applicable if the sale is to a buyer in Thailand, or if any part of the disposal proceeds is paid in, or from, Thailand.  However, 
if the disposal route is a sale to an offshore buyer (i.e., non-Thai), any gain on such sale would not be subject to Thai tax provided no part of the gain is 
paid in, or from, Thailand.  
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The withholding tax rate depends on the nature of the income derived from Vietnamese sources. Some 
examples of tax rates which may be relevant to a SIF include: interest income (5% CIT, no VAT), 
dividends (0%), royalties (10% CIT, no VAT), service fees (5 - 10% CIT and 5% VAT), gain from the sale of 
securities (e.g., shares in public joint stock companies and bonds) (0.1% of the sale proceeds) and gain 
from the sale of interests in limited liability companies and shares in non-public joint stock companies 
(25% of the net gain). 

Foreign SIFs may qualify for relief with respect to the above rates under income tax treaties to which 
Vietnam is a party70

Pakistan 

.  

In Pakistan, there is no specific exemption for foreign SIFs under the current domestic tax law. Foreign 
SIFs are taxed like any other non-resident person under domestic tax law unless specific concessions have 
been granted under an applicable income tax treaty to which Pakistan is a signatory. 

Under domestic tax law, the taxation of non-residents with respect to Pakistan source income depends on 
the nature of the income. Dividends are subject to Withholding Tax (WHT) at 10% of the gross amount. 
The final tax cannot exceed 10%. WHT on dividends declared or distributed by companies engaged in 
power generation or purchasers of power projects privatized by the Water and Power Development 
Authority is 7.5% and the final tax cannot to exceed 7.5%.  

Interest income is subject to WHT at the following rates: 0% on interest paid to foreign corporations, if 
the security, arrangement, loan is approved by the Federal Government depending on the nature of 
exemption sought (see below); and 10%, in all other cases if the lender has no PE in Pakistan.  The 10% 
rate is a final tax.  

The following interest payments are tax exempt: 

• Interest received by a non-resident person on security approved by the Federal Board of Revenue and 
issued by a resident person, if both persons (resident and non-resident) are not associates; the security 
was widely issued outside Pakistan by the resident person for use in business carried on by the 
resident person in Pakistan; and profit is paid outside Pakistan. 

• Interest on Government securities is exempt from tax under certain income tax treaties. 

• Interest payable to a non-resident on a private loan utilized on a project in Pakistan. The approval of 
the Federal Government is required in this case as regards the loan amount, nature of loan, rate of 
profit, terms of repayment and nature of the project. 

• Interest on moneys borrowed under a loan agreement or in respect of foreign currency instrument 
approved by Federal Government. 

• Any profit on debt derived from foreign currency accounts held with authorized banks or certificate of 
investment issued by investment banks in accordance with the Foreign Currency Accounts Scheme 
introduced by the State Bank of Pakistan, by a foreign association of persons, companies registered 
and operating abroad and foreign nationals residing in Pakistan. 

Foreign SIFs may also be exempt from Pakistan taxation on interest income under some income tax 
treaties to which Pakistan is a party, e.g., tax treaties with Singapore, Germany, Oman etc. 

Capital gains are assessed to income tax at the normal corporate tax rate of 35%. For assets disposed of 
after a holding period of more than 1 year, tax is imposed on only 75% of the capital gains. Gains from the 
alienation of any shares in a Pakistani company, the assets of which consist wholly or principally, directly 
or indirectly, of immovable property, or rights to explore for or exploit natural resources in Pakistan, are 
                                                      

70 Note: there is no DTT between Vietnam and the US. 
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taxable. Otherwise, capital gains from the alienation of immovable property held for more than 2 years 
(not being an adventure in the nature of trade) are exempt from tax.   

The shares of listed or public companies, listed instruments of redeemable capital, etc., are exempt from 
tax up to the income years ending on or before June 30, 2010.  Foreign institutional investors approved 
by the Federal Government enjoy exemption from tax on capital gains derived from the sale of public 
company shares.  

Since July 1, 2010, capital gains from listed shares, which hitherto were exempt from tax, are now liable to 
tax.  The exemption will still be available on such shares sold after a holding period of one year or more.  
The rates prescribed are as follows: 
 

• For shares held for less than 6 months:  10% for the tax years 2012  to 2014 and 17.5% for the tax 
year 2015. (Tax year 2012 means the year ended June 30, 2012) 

 
• For shares held for more than 6 months but less than 12 months: 8% for the tax years 2012 to 

2014, 9.5% for the tax year 2015 and 10% for the tax year 2016 (Tax year 2012 means the year 
ended June 30, 2012)  

Capital gains may also be exempt from Pakistan taxation under certain tax treaties to which Pakistan is a 
party, e.g., tax treaties with the Netherlands, Malaysia, the U.A.E. etc.71

Indonesia 

 

Under Indonesian domestic tax law, foreign SIFs are taxed the same way as ordinary non-resident 
persons. Investment income, such as interest and dividends, is generally subject to a 20% withholding tax. 
However, this rate may be reduced under an income tax treaty to which Indonesia is a party provided the 
recipient is beneficial owner of the income and can provide an original Certificate Of Domicile ("COD") 
using the format determined by the Indonesian Tax Authority (Form DGT-1 and DGT-2). The information 
required to be stated in the COD format is aimed at establishing whether the income recipient is the 
beneficial owner. This COD format is effective starting January 1, 2010.  

Capital gains may be taxed differently depending on the type of assets involved. Certain capital gains, 
such as capital gains from bonds, are treated as interest. Capital gains from the disposal of Indonesian 
non-listed and listed shares are taxed at 5% and 0.1% of the transaction value, respectively. Capital gains 
may be exempt from Indonesian tax under an applicable income tax treaty. 

India 
India does not provide foreign SIFs specific exemption from taxation. SIFs are taxed the same way as any 
other non-resident taxpayers under domestic law.   

However, many of the SIFs invest in Indian listed securities through the stock exchange. Capital gains 
derived from the disposal of such listed stocks are exempt from taxation if the stocks are held for a period 
of more than one year prior to the date of disposal. This exemption is available to all categories of 
investors; not just SIFs. 

Some of the tax treaties entered into by India with other countries do provide for exemption from tax on 
interest income paid to the government of the other country or of its political sub-division or a local 
authority or certain specified financial institutions. However, the treaties do not provide for any special 
treatment for SIFs for any category of income. SIFs are treated the same way as any other foreign 
corporations resident in the other country and would be eligible for any concessional tax treatment 
ordinarily available to the residents of that country. 

                                                      

71 The Pakistan tax authorities have  become more aggressive on the issue of "beneficial ownership" in the determination of eligibility for treaty 
benefits since July 1, 2010.  
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Europe 
In general, European countries do not have a specific regime in relation to the taxation of SIFs and so 
foreign SIFs are taxed in the same way as any ordinary non-resident investor in a given country with the 
exception of the United Kingdom.  The taxation of non-residents varies from jurisdiction to jurisdiction 
and is often dependent on whether the non-resident investor conducts business in that jurisdiction 
through a permanent establishment.  Certain countries, e.g., Portugal, have certain specific exemptions 
available for non-residents where certain conditions are satisfied.  In the UK, a SIF exemption applies to 
the taxation of foreign governments and their integral parts. 

Double Tax Treaties entered into by European Countries may restrict the taxing rights of particular 
jurisdictions with respect to income derived from SIFs.   Also, for EU resident investors, the EU Directives 
(namely, Parent-Subsidiary Directive for dividends and Interest-Royalty Directive for interest) should be 
taken into consideration. 

The following is a high-level summary of some of the more relevant tax rules affecting SIFs with regard to 
their inbound investments in the following European jurisdictions: France, Germany, the Netherlands, 
Norway, Portugal, Spain, Sweden and the United Kingdom. 

France 
The French code contains various provisions that generally grant SIFs exemption from French taxation.  
However, an exemption may only be granted on a case by case basis based on a review of the SIF's 
investment structure.  French withholding tax exemptions could be automatically granted or be subject to 
pre-authorization from the French Ministry of Economy and Finance based on French domestic rules72

In the absence of an exemption from French taxation, a SIF will be treated as an ordinary non-resident 
investor.  Capital gains tax on the disposal of shares in a French company is dependent on whether the 
French company is a real estate company.  For non-real estate companies, if a non-resident owns less 
than 25% of the shares at any time during the 5 years preceding the sale and has no permanent 
establishment in France, there is generally no taxation in France.  If a non-resident owns more than 25% 
of the shares, directly or indirectly, at any time during the five years preceding the sale, capital gains may 
be taxed at a rate of 19%. If a French real estate company is not listed, gains may be taxed at a rate of 
33.33%.  If a French company is listed, gains may be exempt, or may be taxed at a rate of 33.33% if the 
non-resident holds more than 10% of a French real estate company.   

.  
It would be necessary to determine the treatment and eligibility for withholding tax exemption provided 
under the French Tax Code of each SIF and the income it derives. 

Under French domestic law, capital gains arising from the sale of French bonds and related debt should 
not be subject to capital gains taxation in France provided there is no deemed activity/complete cycle of 
operations under French domestic law or no permanent establishment under a double tax treaty.   

The domestic withholding tax rate on dividends is 25%.  However, this can be reduced under applicable 
double taxation treaties.   

Since March 1, 2010, interest withholding tax of 0% generally applies to interest payments made to 
countries which are not listed as Non-Cooperative States or Territories ("NCST"). 

  

                                                      

72 Article 131 sexies and 244 bis B of the French Tax Code 
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Germany 
Germany does not have a specific tax regime for SIFs.  The taxation of SIFs as non-residents investing in 
Germany depends on the legal form of the respective SIF and the specific German inbound investment 
structure.  This is of course on the basis that the German source income falls in the scope of the German 
rules and that Germany's taxation right is not excluded by a DTT.  In light of the complexity and the 
numerous factors affecting the taxation of SIFs in German a case-by-case analysis is inevitable.   Some of 
the German considerations associated with the taxation of SIFs include the following: 

a) Investment into a German corporation 

In this situation, dividend income received by a non-resident investor will be deemed German source 
income and will be subject to German withholding tax at a rate of 26.375%.  Lower withholding tax rates 
may be applicable under German law73

In general, interest income received by a non-resident person from the grant of loans where the interest 
rate is determined as a fixed percentage and not secured by specific German assets (e.g. real estate), does 
not qualify as German source income.  Specific hybrid instruments or common loans secured with specific 
assets (e.g. German real estate) may create a German taxation nexus.  Any applicable income tax treaty 
could provide further relief. 

 or a DTT.   

Depending on the legal form of the SIF, the shareholding quota in the German corporation and potential 
protection under any applicable Double Tax Treaty, the SIF could be subject to German non-resident 
taxation on capital gains upon exit.  For example, capital gains from the disposal of shares in German 
corporations are taxable in Germany where the investor has held, directly or indirectly, at least1% of the 
share capital of the German corporation at any point within the last 5 years preceding the disposal of the 
shares, on a self-assessment basis.  For corporate investors, the gain realized should be exempt from tax 
but 5% of the gain is regarded as a non-deductible business expense which results in an effective tax rate 
of approximately 0.80% corporation tax.  However, certain exceptions might be applicable for banks, 
financial institutions, life and health insurance companies or pension funds.  In these cases it might be 
that the capital gain will be taxed at regular rates 15.825% corporate income tax rate including solidarity 
surcharge; trade tax should only be levied where the gain is allocated to a German business). 

Pursuant to a German court decision, the German 95% participation exemption for capital gains for 
corporations may not be applicable to holding companies, which are comparable to financial institutions 
holding equity investments as short term trading assets.  Based on professional literature, however, the 
underlying provision and, the court decision, should only be applicable to EU/EEA74

b) Investment into German Permanent Establishment 

 member state 
holding companies.  

Where a SIF conducts business in Germany via a PE, the SIF will be subject to German non-resident 
taxation with regard to its income derived from the PE.  The SIF would be subject to German corporate 
income tax (15.825%) and German trade tax75 (usually 7% - 7.15% depending on the location in Germany).  
The combined rate is usually between approximately 23% and 33%. The blended income tax rate for 
Germany is typically stated to be approximately 30%76

Any capital gain upon direct exit from the German PE should be subject to German non-resident taxation. 

.  The remittance of income to the foreign head-
office should not be subject to German withholding tax.   

  

                                                      

73 Under German law, a nonresident corporate recipient might be entitled to claim a refund of 2/5ths of the withholding tax.  Any withholding tax 
relief is only available upon application with the German Federal Central Tax Office and requires a corporate recipient to comply with the German anti-
treaty-shopping rules.  
74 EU/EEA - defined in Appendix: Glossary of terms  
75 German trade tax is a municipal tax and thus its rate can differ between 7 % and 18.73 % depending on the location of the PE within Germany 
76 Most municipalities are at the upper range of the trade tax rates. 
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The Netherlands 
Income derived by a non-resident SIF from investments in the Netherlands may be subject to Dutch 
corporate income tax if the non-resident rules apply, (i.e., if the investment is considered income from a 
Dutch enterprise or income derived from a substantial interest in a Dutch company). 

Income derived by a non-resident SIF from business activities carried on in the Netherlands through a PE 
or permanent representative in the Netherlands is considered income form a Dutch enterprise and is 
subject to Dutch corporate income tax at a rate of up to 25% (2011 rate) at the level of the non-Dutch 
resident shareholder.  Dutch real estate, including directly or indirectly related rights to Dutch real estate, 
should also be considered a Dutch enterprise subject to Dutch corporate income tax.  The entitlement to 
the profits or to the assets of a Dutch enterprise should also be considered a Dutch enterprise to the extent 
this entitlement is not based on the ownership of securities.   
The substantial interest taxation rules should only apply if: 

• a non-resident investor holds 5% or more of any class of the shares (including equivalent rights), 
or the right to acquire 5% or more of any class of the shares, or the right to 5% or more of the 
yearly profits in a Dutch company (not being an exempt investment institution);  

• the main purpose or one of the main purposes of holding the interest in the Dutch company is the 
avoidance of Dutch personal income tax and/or Dutch dividend withholding tax (at a level other 
than the non-resident investor’s);  and  

• the shareholding (or equivalent rights) in the Dutch company are not attributable to a business 
enterprise of the non-resident. 

 
If the substantial interest taxation rules apply, any dividend payments received and capital gains derived 
upon the disposal of the substantial interest will in principle be subject to Dutch corporate income tax at a 
rate of up to 25% (2011 rate) at the level of the non-Dutch resident shareholder.  If the sole purpose of 
holding the interest in the Dutch company is the avoidance of Dutch dividend withholding tax, the 
applicable Dutch corporate income tax rate is (effectively) limited to 15% with regard to dividend 
payments. 

If capital gains derived by a non resident investor from the sale of shares in a Dutch company are subject 
to Dutch corporate income tax, the taxable gain is the difference between the shares' tax book value and 
their sales price. Generally, certain qualifying expenses related to the sale can be deducted in determining 
the taxable amount. In addition, capital losses in a tax year can generally be set off against taxable profits 
in the same year. 

In addition, if a non-resident is subject to the substantial interest taxation rules, the income derived from 
direct or indirect shareholder loans to the Dutch company in which a substantial interest is held will in 
principle also be considered income from a Dutch enterprise and, therefore, subject to Dutch corporate 
income tax.  

On the basis of the double tax treaties concluded by the Netherlands, the EU Parent / Subsidiary Directive 
and the Interest and Royalty Directive, the Netherlands may be (partly) restricted in taxing the income 
(i.e., dividends, interest on shareholder loans and/or capital gains) realized by a non-resident shareholder. 

The current Dutch domestic dividend withholding tax rate is 15%.  The dividend withholding rate may be 
reduced under applicable tax treaties.  Note that if the substantial interest rules apply and there is no tax 
treaty protection for dividends from the Dutch company in which a substantial interest is owned, dividend 
payments will also be taxable at the Dutch corporate income tax rate of up to 25%.  

There is generally no interest withholding tax on interest payments to non-residents.  However, where the 
substantial interest rules apply and there is no tax treaty protection, interest on shareholders loans should 
be taxable at the Dutch corporate income tax rate of 25%.  The substantial interest rules may also apply if 
a convertible bond is owned which gives the right to purchase a 5% shareholding in a Dutch company. 
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Norway 
There is no specific tax exemption available for SIFs under Norwegian domestic law.  However, tax 
exemptions exist for SIFs under certain tax treaties. 

Thus, SIFs are taxed according to the Norwegian tax rules governing non-resident legal entities.  Foreign 
countries are treated as legal entities in this respect. 

Non-resident legal entities are subject to tax at the general tax rate of 28 % in Norway on net income and 
capital gains derived from the following sources: 

• Business carried on through a permanent establishment  in Norway, including participation in 
partnerships or companies with unlimited liability; and 

• Real property situated in Norway.  

In general, Norway does not impose withholding tax on interest paid to foreign creditors. Furthermore, 
Norway does not have domestic legal basis for taxing foreign shareholders’ capital gains derived from the 
disposal of shares in Norwegian limited companies, etc., provided that the shareholders do not have a 
permanent establishment in Norway to which the shares may be allocated to. 

Dividends from Norwegian limited companies (AS) are subject to withholding tax of 25 % (statutory rate).  
However, this rate can be reduced either under an applicable tax treaty or under the Norwegian tax 
exemption method (available for corporate investors tax resident in the EEA that satisfy  certain 
substance requirements77

Portugal 

).  

The Portuguese domestic tax law does not provide for a specific tax regime for SIFs.  There are, however, 
two tax exemptions for non-residents under Portuguese domestic law concerning income arising from 
Portuguese bonds and capital gains on securities, which may be applicable to SIFs. 

 
1) Tax exemption in respect of Portuguese debt securities issued by Portuguese entities (which include 
government and corporate bonds and debentures), that are integrated in a centralized system recognized 
under the Portuguese Securities Code and held by non-resident entities78

 
.  

Under this exemption any payments of interest made under such qualifying debt securities will be exempt 
from Portuguese withholding tax, provided that:  

• the effective beneficiaries of such income have no residence, head-office, effective management or 
permanent establishment in Portugal to which the income is attributable; 

• the effective beneficiaries of such income are not entities (other than central banks and 
governmental agencies) resident in a country, territory or jurisdiction that is included in the 
Portuguese “blacklist” of tax havens; and 

• more than 20% of the share capital of the effective beneficiaries of such income is not held, 
directly or indirectly, by Portuguese resident entities.  

 
Please note that debt securities qualified by the Portuguese law as "valores mobiliários de natureza 
montetária" (in general, debt with a term of less than one year) cannot benefit from this exemption, 
except treasury bills.  
 
In addition, the proceeds of sale or disposal of such debt securities obtained by the same type of 
beneficiaries will be exempt from Portuguese capital gain tax.  
 
The relevant legislation also sets out the form of evidence of nonresidence to be provided by the 
beneficiaries for the purpose of the tax exemptions. The absence of such evidence of nonresidence shall 
result in the loss of the tax exemption and consequent application of the general tax provisions.  

                                                      

77 The EEA Agreement implements EU law, including the four freedoms which may be used as a legal basis for refund of withholding tax if SWFs is 
resident in an EEA state (EU, Iceland and Liechtenstein).  
78 Tax exemption under Decree-Law 193/2005 
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2) Under the Tax Benefits Code79

 

, capital gains realized by non-resident entities on the sale of Portuguese 
securities may be tax exempt, provided none of the following exceptions apply: 

• The non-resident is owned by more than 25%, directly or indirectly, by a Portuguese resident 
company; 

• The non-resident is resident in a country, territory or jurisdiction that is included in the 
Portuguese “blacklist” of tax havens, or with whom Portugal has  not concluded a Double 
Taxation Treaty or an Agreement for the exchange of information on tax matters; 

• In case of disposal of shares, the assets of the Portuguese company whose shares are sold consist 
of more than 50% of immovable property located in Portugal (or in case of sale of shares in a 
Portuguese holding owning such Portuguese company). 

 
Where an exemption does not apply, non-residents are subject to a domestic tax rate of 25% in respect of 
interest and dividend income and a tax rate of 25% in respect of capital gains. 
 
If the investment income is paid or made available on accounts opened on behalf of non-identified 
beneficiaries ( “omnibus accounts”) or is obtained by entities resident in a blacklisted jurisdiction, the 
withholding tax rate is increased from 25% to 30% (expected to further increase to 35% from January 1, 
2013). 
 
For completeness, Portugal has signed Double Tax Treaties with several countries, whose application 
should also be analyzed on a case-by-case basis. Further, for EU resident investors, the EU Directives 
(namely, Parent-Subsidiary Directive for dividends and Interest-Royalty Directive for interest)  may be 
applicable on a case-by case basis.  

Spain 
Spain does not have a specific domestic exemption for Spanish-source income derived by SIFs.  Thus, the 
general domestic rules and/or exemptions for non-residents would be applicable. 

If a SIF does not have a PE in Spain, interest and dividends received by a non-resident would be subject to 
withholding tax at a rate of 21% (the same rate will be applicable in 2013) and capital gains would be 
subject to tax at 21% (the same rate will be applicable in 2013) through the self-assessment system (i.e., 
the recipient would be required to file a tax return in Spain). 

Domestic tax exemptions or the income tax treaty exemptions (if entitled) could be applicable.  For 
example: 

- Sales of shares in a Spanish company by an EU investor are typically exempt from capital gains 
taxation.  However, the exemption does not generally apply to the sale of shares of a company 
whose assets are comprised of 50% or more of real estate at fair market value.   

- Interest income and capital gains on Spanish publicly traded debt, including government debt 
and public companies' debt80

Sweden 

, should be exempt from tax.  Note that this exemption should also 
apply to "tax haven" incorporated or resident debt-holders.  Otherwise, the income should be 
subject to a 21% (the same rate will be applicable in 2013) withholding tax.  For Spanish tax 
purposes, capital gains on the sale of debt may be characterized as interest income.   

The concept of SIFs does not exist in Swedish tax legislation and so there is no specific domestic 
exemption from Swedish taxation for SIFs. 

SIFs should be taxed according to the Swedish rules regarding non-resident legal entities (or under an 
applicable income tax Treaty that Sweden may have negotiated with the SIF's home country). Foreign 

                                                      

79 Capital gains tax exemption under Article 27.º Tax Benefits Code 
80 Issued according to Law 13/1985 



 

31 
 

countries are treated as legal entities in this respect. 

Non-resident legal entities are taxable (at a rate of 26.3%81

•  Permanent establishment  in Sweden 

 through the self-assessment system) in 
Sweden on income derived from the following sources: 

• real property situated in Sweden  

• the disposal of a house or part of a house located in Sweden, to which the entity has the right to 
use 

• dividends from Swedish Economic Associations (svenska ekonomiska föreningar), and  

• transitional reserves (uppskovsbelopp) derived from selling a real property situated in Sweden. 

There is no Swedish tax on interest paid to non-resident corporations, states or individuals.  Capital gains 
from the sale of securities issued by Swedish entities are not subject to Swedish tax for non-resident legal 
entities, unless the gains are derived by a PE of the foreign entity.  

Dividends from Swedish limited liability companies (AB) are generally subject to withholding tax at a rate 
of 30%. This withholding tax rate may be reduced by the relevant income tax treaty.  

The United Kingdom 
In the UK, there is a SIF exemption.  However, it only applies to a foreign government and its integral 
parts. The exemption does not apply to entities separate from the foreign government, even if they are 
wholly owned by the foreign government. 

                                                      

81 The government has proposed reducing the corporate income tax rate in Sweden from 26.3% to 22% as of January 1, 2013.  This proposal has not 
yet been adopted by the Parliament.  
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Latin America   
Latin American countries generally do not provide for beneficial tax rules which are based on the 
sovereign nature of the investor. The only exceptions that can be mentioned are Chile and Mexico, which, 
in their income tax laws, provide certain benefits based on sovereign immunity. Chile, for example, 
provides capital gains tax exemption with regard to certain equity instruments when the investor is 
qualified as a "Foreign Institutional Investor," such as a SIF.  

In other countries, SIF income should be subject to ordinary income taxation, and any potential domestic 
law or treaty-based tax benefit would be based on the type of investment instrument (e.g., investments in 
the Brazilian capital market through the so-called Brazilian Central Bank Resolution 2689). 

Foreign SIFs that have permanent establishments or that otherwise engage in commercial activities in a 
given Latin American country are usually taxed in the same manner as domestic business entities.  In this 
regard, they are generally required to file tax returns reporting their net taxable income, as well as the 
resulting income tax due.  By contrast, foreign SIFs that do not have permanent establishments or which 
do not otherwise engage in commercial activities in a Latin American jurisdiction are ordinarily taxed on 
a gross basis with respect to passive income (dividends, interest, capital gains, royalties, etc.) derived 
from investment activities in that country with limited filing and reporting tax obligations (generally 
satisfied by the withholding tax agent).  

The following is a high-level summary of some of the more relevant tax rules affecting SIFs with regard to 
their  investments in the following Latin American jurisdictions; Brazil, Chile, Columbia, Mexico and Peru 

Brazil  
Under Brazilian domestic tax law, foreign SIFs are taxed like any other non-resident taxpayer. Thus, any 
relief (whether under domestic law or an applicable income tax treaty) from general taxation would need 
to be focused on the specific type of investment instrument held by the SIF.    

In the absence of tax treaty relief, the general rate of income tax withholding is 15% on interest and capital 
gains derived from the transfer of privately traded companies.  For dividends, the rate of income tax 
withholding is 0% under domestic law.  With respect to publicly-traded shares, a capital gains tax 
exemption may be obtained when the investment is made in compliance with the rules set forth in 
Resolution 2689 of the Brazilian Central Bank.  

Chile 
Chilean domestic tax law generally provides for the beneficial tax treatment of SIFs based on their 
sovereign status.  This is in addition to tax benefits available under domestic tax provisions for certain 
types of investments, as well as tax treaty relief when applicable.  

In accordance with the Chilean Income Tax Law, if an investor qualifies as a Foreign Institutional 
Investor ("FII"), capital gain that is recognized in connection with (i) the sale of shares of Chilean 
publicly-traded corporations, and/or (ii) the sale of bonds or other securities issued by the Chilean 
Central Bank, the Chilean Government and other special companies as provided by the law, will be 
exempt from Chilean income tax. 

Chilean law and administrative guidance  set forth the requirements that are necessary to be considered 
an FII and extends such status to foreign governments and their sovereign fund investment vehicles, 
provided their purpose is to generate revenues for the exclusive benefit of the foreign state.  

In this regard, there are also some income tax treaties entered into by Chile which provide exemptions 
from taxation on Chilean source income. For instance, under the Chile-Sweden income tax treaty, capital 
gains that are recognized in connection with the transfer of debt securities may be exempt from Chilean 
income tax. 
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In the absence of tax treaty relief -- either because the SIF is not located in a treaty country or because the 
tax treaty does not provide a beneficial tax treatment based on the sovereign status -- a non-resident 
taxpayer without permanent establishment in Chile is subject to Chilean withholding taxes at the 
following rates (among others):  

• 4% on interest derived from certain corporate bonds and Government and Central Bank issued 
debt instruments,  

• 35% or 20% for the income received or accrued in 2012 onwards in connection with capital gains 
derived from the transfer of privately-traded companies. For publicly-traded shares and debt 
securities, a capital gains tax exemption may be obtained when certain requirements are satisfied. 

 
For purposes of determining whether tax exemptions may be available, the various types of debt 
instruments issued by the Chilean Government generally include the following: 
 

(i) Treasury Bonds denominated in Chilean Pesos or development units,  
(ii) Sovereign Bonds,  
(iii) Chilean Central Bank Bonds denominated in US dollars, Chilean Pesos or development 

units. 
 

Regarding dividends paid by a Chilean entity to a non-resident investor, a 35% additional withholding tax 
rate shall apply to any dividend payment with a tax credit available for the First Category Tax already paid 
by the distributing entity (Corporate Income Tax). The 35% additional withholding tax rate is applicable 
even if the beneficiary of the payment is resident or domiciled in a country with which Chile has signed a 
Double Tax Treaty since Chile has included in all its Double Tax Treaties the so called "Chilean Clause" 
which provides that "as long as First Category Tax is a credit against the Additional Withholding Tax, the 
reduced tax rates set forth in article 10 of the Double Tax Treaty shall not apply to dividends or profit 
distributions from Chile to abroad". 

Colombia 
Pursuant to Colombian domestic tax law, foreign SIFs are taxed like any other non-resident taxpayer. As 
for tax treaty relief, Colombia currently does not have a broad treaty network that may provide beneficial 
tax treatment to traditional SIF locations based on their sovereign status (Colombia currently has double 
tax treaties in force with Spain, Chile, Switzerland and as of January 2013 with Canada). 

In order for non-residents to invest in Colombian publicly traded securities (whether stock or fixed 
income) they must do so through a local manager (normally a trust or broker). The Foreign Investor (FI) 
is not considered an income taxpayer for Colombian tax purposes and is not required to file an income tax 
return. However, some income obtained by FI is in fact taxed via a monthly self-withholding which is 
performed by the local manager.  

Interest income and capital gains derived from trading debt instruments (e.g. bonds traded in Colombia) 
are subject to withholding tax at 7% at a transactional level. If the maturity of the bonds exceeds five years 
the withholding tax rate applicable to both interest and capital gains is reduced to 4%. In addition, this 
income would be subject to a 33% income tax liability at the level of the FI which would be assessed on a 
monthly basis as explained below.  

Dividend income and capital gains derived from trading publicly-traded stock are normally not subject to 
withholding tax in Colombia or to taxation at the level of the FI. As an exception to this rule, dividend 
income would be subject to withholding tax if paid out of profits that have not been taxed at the corporate 
level. In this case the withholding tax rate would be 33%. 

At the end of every month, the local manager must take the aggregate of taxed income (e.g. interest, if 
any) and perform a self-withholding of 33% on the net gain after deducting, the manager fees, losses due 
to devaluation of the COP (Colombian currency) against the US Dollar in that month, and Net Operating 
Loss carry forward from previous months. The withholdings suffered by the FI (e.g. 7%) can be credited 
against the tax liability assessed at 33%. If the withholding tax suffered exceeds the tax liability, the credit 
balance may be carried forward to future months to offset future monthly tax liabilities. Please note that 
losses incurred on the sale of publicly-traded stock would not be allowed as a deduction. 

In the absence of tax treaty relief, a non-resident taxpayer without a permanent establishment in 
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Colombia generally should be subject to Colombian income tax withholding, at the following rates:  

- Dividend distributions from after tax corporate profits are not subject to withholding tax, 
otherwise income withholding tax at a rate of 33% applies.  

- 14% on interest paid to a non-resident lender with respect to loan agreements with a term of 1 
year or more; otherwise a 33%. 

- 33% on capital gains recognized on the transfer of shares in privately-traded companies. 
- 0% capital gains taxation on the transfer of publicly-traded shares provided the aggregate amount 

of annual transactions does not exceed 10% of the outstanding shares of the transferred 
Colombian company. 

- Corporate and Government Bonds traded in Colombia are subject to the general tax rules.  In this 
regard, investments in these types of securities must be made through local managers. 
 

A major tax bill has been recently drafted in Colombia. If approved in FY12, the bill will come into effect 
as of 1/1/13, but if the tax bill is approved in FY13, it will come into effect as of 1/1/14.  
 
The following are the main issues included in the tax bill that might affect the taxation of SIFs: 

 
- Capital Gain Tax rate to drop from 33% to 10%. 
- A definition of Permanent Establishment is to be included.  
- Non-resident individuals and legal entities and foreign entities having a permanent establishment 

or a branch in the country will be taxpayers with respect to domestic source income. The 
determination of such income will be based on functions performed, assets used, risks assumed 
and staff associated in obtaining the income. 

Mexico 
Under Mexican domestic tax law, foreign SIFs are taxed like any other non-resident taxpayer. As for tax 
treaty relief, Mexico has a broad treaty network that may provide exemptions from local taxation of 
Mexican source income. 

For instance, the tax treaty between Australia and Mexico provides an exemption from withholding tax on 
interest income when the interest is derived from the investment in international reserves by the 
Government of Australia, its monetary institutions or a bank performing central banking functions in 
Australia. 

A similar provision in the tax treaty between Norway and Mexico states that interest derived from 
Mexican sources will not be subject to Mexican taxation if the beneficiary is the Norwegian Government, a 
political subdivision or local authority thereof, or the Central Bank of Norway. 

In the absence of tax treaty relief -- either because the SIF is not located in a treaty country or because the 
tax treaty does not provide a beneficial tax treatment based on sovereign status -- a non-resident taxpayer 
without permanent establishment in Mexico should be subject to Mexican income tax withholding.   

According to the Mexican Income Tax Law, interest payments to non-residents are sourced in Mexico in 
the following cases: 
 

• The payor is a resident in Mexico or a foreign resident with a Permanent Establishment ("PE") in 
Mexico; or 

• The principal is placed or invested in Mexico82

 
.  

The general withholding tax rate on interest payments is 30%83

 

 and is applicable on the gross proceeds. 
The applicable tax must be withheld by the payor (i.e., a Mexican resident or a PE in Mexico of a non-
resident) at the time the payments are due or when they are effectively paid, whichever occurs first. Please 
note that interest payments to foreign related parties whose revenues are subject to a preferred tax regime 
(i.e., tax haven) are subject to a 40% withholding tax rate.  

                                                      

82 The term "placed in Mexico" is not further explained in Mexican law but may refer to those cases in which interest arises from investments in 
publicly traded financial instruments issued in Mexico. 
83 Please note that it is expected that the income tax rate will decrease to 29% in 2013 and to 28% in 2014. 
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Notwithstanding the above, according to temporary rules issued by the Mexican IRS certain types of look 
through entities such as trusts, associations and investment funds that do not have a legal personality but 
were incorporated84

Regarding investments in shares, taxation in Mexico would arise if the transferred shares are issued by a 
Mexican entity or at least 50% of the book value derives from real estate located in Mexico. These rules 
apply to both publicly-traded and non-traded shares, although the mechanism for taxation differs in each 
case. Tax treaty benefits could apply depending on the nationality of the parties and whether a SIF could 
qualify as a tax resident for treaty purposes. As such, a case-by-case analysis is required. 

 in a jurisdiction that has in force a Broad Exchange of Information Agreement with 
Mexico will trigger the corresponding income tax at the level of the shareholders/partners/beneficiaries. 
In this case, the 40% rate should not apply to the look through entity; instead, the rate that should apply  
would vary depending on the shareholders/partners/beneficiaries of the interests.  

In the case of investments in publicly-traded shares, if the transaction is with an unrelated party (which is 
highly likely for a SIF), the fund may enjoy a capital gains tax exemption, provided specific requirements 
are satisfied in terms of ownership percentages and holding periods.  Although the analysis is very specific 
depending on ownerships percentages, generally transactions involving less than 10% of the company's 
shares may be eligible for an exemption from Mexican income tax when certain requirements are satisfied. 

For example, the sale of publicly traded shares issued by Mexican entities when the seller owns less than 
10% of the shares in the capital stock of the issuer is generally exempt in Mexico if they were sold through 
an authorized stock market, regardless of the tax residency of the seller. If a seller (or group of sellers) 
owns directly or indirectly more than 10% of the shares in the capital stock of the issuer, the transfer 
would be taxable if the seller sells 10% or more of the shares of the issuer, through one or several 
consecutive transactions within a 24 month period.  Also, if a seller or group of sellers has the control of 
the company85

Regarding non-publicly traded shares, a non-resident such as a SIF would be subject to tax at a 25% rate 
on gross revenues, with no deductions, or it could elect to be taxed at a 30% on the net gain (fair market 
value less tax basis in the shares) as determined by Mexican tax rules, to the extent that the SIF’s income 
is not subject to a preferential tax regime or that the SIF does not reside in a territorial-taxation 
jurisdiction and certain pre-closing formal requirements are met 

, the sale of publicly traded shares would be taxable if it results in transferring the control 
through one or several consecutive transactions within a 24 month period. Where capital gains tax is 
applicable the financial intermediary must withhold the tax at a 5% rate on gross revenues obtained, with 
no deductions, or at a 20% rate on the net gain (fair market value less tax basis in the shares) as 
determined by Mexican tax rules. 

With respect to dividends, different ownership percentages do not give rise to different tax rates.  Also, 
there should be no difference in tax rates between publicly and privately held shares.  Dividends should 
not be subject to withholding tax in Mexico.  In the event that dividend distributions are not paid out of 
after tax profits, income tax may be levied at the corporate level in the distributing entity (at a rate of 30%, 
calculated on the grossed up amount of the dividend).   

Peru  
There is no particular tax exemption granted to foreign SIFs on Peruvian-source income under the 
existing tax regime.  Foreign SIFs are taxed like any other non-resident taxpayers under the Peruvian 
income tax law (“PITL”).  The PITL law provides that non-resident enterprises which have no 
establishment or place of business in Peru are subject to income tax on income derived from Peruvian 
sources.   

Similar to other Latin American countries, Peru does not have an extensive tax treaty network that would 

                                                      

84 Incorporated and for all other legal purposes recognized in the country that has the Broad Exchange Information Agreement with Mexico 
85 "Control" is defined under Mexican Securities Market Law as the capacity of one person or a group of persons to carry on any of the following acts: 
a) Impose, either directly or indirectly, decisions in the shareholders meetings; or appoint or eliminate the majority of the counselors, administrators or 
their equivalents within the Board in an entity. 
b) Keep the rights that allow, upon exercising the vote, the power to acquire, either directly or indirectly, more than the 50% of the equity of an entity. 
c) Manage, either directly or indirectly, the administration, strategy or the main policies of an entity, by means of the ownership of securities, 
agreements or by any other means. 
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be expected to provide relief from local income taxation.  

The primary Peruvian taxes that would be expected to apply to a non-resident SIF with investments in 
Peruvian assets may include: 

- 5% income tax on capital gains that are recognized in connection with the sale of publicly-traded 
shares and publicly-traded debt securities on the Lima stock exchange. 

- 30% income tax on capital gains that are recognized in connection with the sale of privately-
traded shares. 

- Tax exemption on capital gains that are recognized in connection with the sale of government 
bonds, and on interest payments in connection with government bonds, provided that the bonds 
were issued: 

(i)  within the provisions of the Supreme Decree No.007-2002-EF; or 
(ii)  under the so-called program "Market Makers" (Creadores de Mercado) or that which 

replaces it; or 
(iii)  in the foreign market as of 2002. 

- 4.1% withholding tax on dividends distributed to non-residents. 
- 30% withholding tax on interest payments to non-resident related parties.  
- 4.99% withholding tax (provided certain requirements are met) on interest payments to non-

residents on external borrowings (i.e., the lender is not a related party).   
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Appendix 
Glossary of Terms 
European Union ("EU"):  A group of European countries that participates in the world economy as 
one economic unit86

Double Tax Treaty ("DTT"):  A DTT is an agreement between two (bilateral) or more (multilateral) 
states defining the taxing rights of each signatory state with respect to cross-border income. When an 
investor who is a tax resident of a country (Country A) invests in another country (Country B), both 
countries A and B may have legitimate claims to the right to tax income arising out of this investment. 
Without a DTT, the investor could be subject to taxation in both countries (i.e., double taxation). A DTT 
alleviates this problem by laying down guidelines by which either country A or B may tax the investor's 
income (depending on such factors as the nature of the investment, category of income, etc).  

. 
 
European Economic Area ("EEA"):  This includes the European Union and Iceland, Liechtenstein 
and Norway.  

Most DTTs countries have signed are modelled after the Model Tax Convention drafted by the 
Organization for Economic Co-operation and Development ("OECD"). This Model Convention is revised 
regularly; the latest revision was done in 2008. 

Permanent Establishment:  A permanent establishment ("PE") is a DTT concept that describes the 
level of taxable presence an investor must have in a country in which the investor has invested (i.e., 
"source country") in order for that country to have the right to tax income arising from that investment. 
Generally, the level of taxable presence that creates a PE for the investor includes having a fixed place of 
business in the source country (e.g., an office, a branch, workshop, factory, etc) and excludes conducting 
peripheral or auxiliary activities (e.g., mere storage or display of goods) in the source country. 

Withholding Taxes ("WHT"):  In international taxation, the term "withholding taxes" is used to 
categorize taxes that are collected at source (i.e., at the time of payment to or receipt of taxable income by 
a taxpayer). Generally, statutory obligations impose the obligation to withhold tax on a given taxable 
income on persons ("withholding agents") that have temporary custody of the taxable income (e.g., payors, 
prime brokers, etc) and the recipient of the income becomes obligated to pay the tax due only when a 
withholding agent did not meet the statutory withholding obligation. 

Withholding taxes are to be contrasted with, and distinguished from, taxes that are collected via the 
mechanism of assessment (i.e., a taxpayer files a tax return and is assessed on the tax due by the tax 
authorities). 

  

                                                      

86 http://www.investopedia.com/terms/e/europeanunion.asp#axzz1fsqJh4mu 
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