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If any third party wishes to rely upon the report or information derived
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Context to the report

The creators and users of music are facing tumultuous times,
as a result of the impact of piracy, digital rights management
and growing distribution channels. Significant uncertainties
exist over the future of the industry with the prospect of 
a “beautiful digital world” with increased personalised
consumption and a wider range of valuable services balanced
by the risk of music falling in importance and becoming
subsumed in a wider gaming and entertainment sector, 
thereby losing its distinctiveness and autonomy as an industry.

In the midst of these uncertainties, the European Commission
is proposing to establish a Directive on collecting societies
which is designed to enhance transparency, improve
governance, increase competition and promote the unbundling
of services. If enacted, this Directive could have substantial
implications across the EU music industry – it could lead to
more regulation alongside competition on administration fees,
and force collecting societies to reform their internal structures 
and operations. 

Despite high-profile competition cases (involving the collecting
societies, PRS, GEMA, SACEM and others), there is a general
lack of understanding of the role and activities of collecting
societies across the EU, and their impact on rights owners 
and users. Some users, particularly broadcasters, have claimed
that collective rights administration results in excessive royalty
tariffs and a lack of choice. Rights owners claim that it is
essential to the development of creative intellectual property
that they receive a fair return on their risky investment. At the
same time they want more choice in whether they choose 
to conduct their own rights management or delegate it to 
a collecting society, especially as digital rights management
systems are used more widely.

Focus of the report

In this context, Phonographic Performance Limited (PPL), 
as the collecting society representing rights owners in 
sound recordings in the UK, wishes to meet the regulatory,
technological and commercial challenges, and has
commissioned PricewaterhouseCoopers to undertake an
objective, economics-based assessment of recent proposals
on the reform and regulation of collective rights management.

The report focuses on the EU environment, but incorporates
global trends and uncertainties where appropriate. Whilst many
of the findings apply to record companies, authors/composers
and music users, this report focuses mainly on the impact 
on PPL and other relevant collecting societies. The majority 
of the analysis was conducted in the latter part of 2004.

Key findings

The rationale for the status quo

Individual users already pay for the benefit of consuming 
music through the purchase of a record, CD or download track.
However, a broadcaster or public performance outlet usually
does not pay directly for this benefit – this underpayment could
lead to the under-recovery of the value of the music product if
it were not collected, ultimately leading to the under-provision
of music. Therefore, collecting societies, acting on behalf of 
the record companies, play an important role in collecting and
distributing royalties from such commercial users of music. 

Typically, collecting societies grant blanket licences for a group
of works, which means that users pay one price for the whole
of the repertoire irrespective of usage. 

Collective administration helps to solve this potential for under-
recovery through:

1 Accessing economies of scale and scope in the management
of rights: it would be far beyond the majority of rights 
owners to negotiate and collect all of their own royalties,
particularly in other countries (in practice, there are reciprocal
agreements in place between national collecting societies).
Users also benefit from only having to deal with one
negotiating party, which lowers transaction costs. 
To this degree collective administration contributes to the
achievement of “productive efficiency” in the collection 
and distribution of royalties; 

2 Clarity of rights ownership: Rights owners delegate the
management of their rights to the collecting society who
negotiates on their behalf and therefore the “ownership” 
of rights is clearer from the perspective of negotiating with
users than if there were individual rights management;

3 Addressing the problem of rights owners waiting for other
rights owners to negotiate with users to extract the largest
payment (particularly the case if a radio or TV broadcaster
were trying to play a “top 10” requiring tracks from different
record companies) – the so-called “hold up” problem; and

4 Encouraging the trading of rights that might not have been
traded individually, such as those from smaller rights owners.
Collecting societies therefore contribute to the promotion 
of investment and innovation in IP and therefore “dynamic
efficiency.” This is due to lower transaction costs and a
stronger bargaining position with users to agree a higher
share of the benefits from the use of music (i.e. societies
ensure a balance of power in bilateral negotiations,
particularly with large broadcasters).

In terms of potential for costs from collecting societies, some
users have argued that collecting societies charge excessive
licence levels as a result of the abuse of monopoly power
resulting in “allocative inefficiency”. This will depend on the
practices of individual collecting societies, and the degree 
of countervailing “buyer” power, particularly on behalf of the
broadcasters. Related to this point, there is scope for cost
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inefficiencies, without market or internal incentives to correct
this. This could result in higher licence fees (to users) and/or
low distributed net revenues (to rights owners).

In addition, the terms of the licence offered to users may 
not be efficient: currently, collecting societies offer “blanket
licences” (bundled licences) which may result in certain users
paying for repertoire that they do not want. However, there 
are certain benefits associated with the bundled licence from
rights owners (i.e. there is cross-subsidy to smaller and/or less
mainstream artists and record companies) and users (who
value a comprehensive package and have unpredictable
requirements and do not have to negotiate multiple licences 
if they want to use the whole repertoire).

Developments changing this structure

The music rights management structure cannot be divorced
from developments and uncertainties affecting rights owners
and users on both the demand and supply sides. The demand
for music is driven by:

• The type of media consumption, in particular the role and
uptake of digital technologies;

• The demand for music vis-à-vis other forms of entertainment;

• The transformation or morphing of “music” as we currently
know and define it, as in the use of music effects in online
gaming (an industry larger than Hollywood) and ring-tones,
jingles and razzes in the nascent mobile phone industry; and

• The impact of convergence of media organisations (e.g.
music and broadcasters) and the proliferation of channels.

The supply of music is driven by:

• The impact of hard copy and electronic piracy on the volume,
pricing and format (i.e. through the derivative usage of music,
e.g. mixes) of music content;

• The funding of broadcasters and in particular the strength 
of the public service broadcasters in terms of “buyer” power
vis-à-vis PPL and other collecting societies; and

• The vision and courage of music organisations to adapt to
new technological (e.g. rights management) and structural
threats and opportunities.

As a result of these uncertainties and risks, the music industry
has been facing substantial financial challenges recently. As a
result, a number of the music “majors” have been taking direct
action to try and eliminate some of the causes listed above and
to reverse some of the effects through extensive legal action
against physical and digital piracy; joint ventures with online
and offline digital retailers; consolidation; campaigning to
increase the copyright protection period, especially in the EU;
and extensive cost-cutting. There are some signs that the
growth of legal digital downloads and mobile phone ring-tones
might provide some salvation to this situation.

Scenario for the future

Building on these developments and uncertainties, we
postulate a consensus scenario called “a beautiful digital
world” which attempts to predict how music might be
consumed within the next 5-10 years. This scenario helps 
us to identify the commercial opportunities and threats facing 
PPL and other collecting societies, and puts the Commission’s
proposed interventions into an industry setting.

The scenario features a combination of strong economic
growth, high technology uptake and consumer and industry
sophistication. The main theme running through the scenario 
is the focus on extracting value from music: consumers
demand personalisation and flexibility in their music and 
media consumption while the music and user industries 
have responded through considerable convergence and the
provision of all-in-one devices which act as a TV, music centre,
PDA and radio in one, supported by a long-life fuel cell with
over a terabyte of storage. This has led to increased industry
specialisation, resulting in fragmentation – outsourcing non-
core activities has resulted in the break up of the traditional
music value chain while the collection and usage of consumer
information becomes a new core competency.

At the same time, we highlight a number of risks and
uncertainties which suggest that this scenario may not 
come true in full or part. This may be due to some or all 
of the following factors:

• A loss in importance of music compared to other forms 
of entertainment;

• The impact of technology scares (a “CyberSars 9/11”), 
which inhibit the take-up and use of new technology;

• The predominance of an ageing population, which will 
focus on old-style physical products at affordable prices;

• A decline in economic growth and increased political
protectionism; and

• Over-regulation, which leads to a decline in the investment 
in creative industries, specifically the music industry.

Impact of regulatory proposals on PPL

The new EU Communication on Rights Management sets out
the Commission’s (in particular DG Single Market’s) interest in
the future of collecting societies1. It emphasises, among other
things, the principles of transparency, accountability and a level
playing field across the EU. The Commission focuses on
enabling choice for rights owners and users, while ensuring
that collecting societies are operating efficiently and charging
“fair” tariffs. It does not consider the role of users or regulatory
obligations that should be imposed on them. The Commission
is championing a regulatory solution that exposes collecting
societies to a mixed system of competition and regulation.
These principles are consistent with harmonisation, the
promotion of an EU Single Market, for instance through the
harmonisation of copyright, and efficiency improvements
through liberalisation and competition.

1 “The management of copyright and related rights in the internal market”,
Communication from the Commission to the Council, the European Parliament
and the European Economic and Social Community, 16th April 2004.
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The potential impact and implications of the Communication
proposals on PPL can be summarised under five headings:

1 Choice for users to decide which licence to buy and from
whom. Choice could include the choice to purchase a licence
from any collecting society and any organisation, from any
country. In response, PPL is likely to face demand for pan-EU
or global licences and for more specific licences. This is likely
to lead to an increase in PPL’s administration of these
licences and hence costs.

2 Choice for rights owners to manage their rights individually 
or collectively. The option to manage rights individually could
result in rights owners having lower bargaining power vis-à-
vis large users leading to sub-optimal licence terms. Music
companies may license individually with the most profitable
users, the broadcasters, leaving the collecting societies to
deal with the more expensive public performance outlets.
This would inevitably have consequences for smaller rights
owners who would no longer benefit from being part of 
a wider group, and could potentially result in some forms 
of music usage ceasing to be licensed.

3 Improvements in efficiency through the introduction of
benchmarking, competition and improved governance.
There are significant problems in benchmarking costs and
revenue between collecting societies to drive efficiency
improvements, due to the considerable differences between
collecting societies (relating to remit, depth of collection,
accuracy of distribution, degree of user choice (see point 
1 above), effectiveness of national copyright laws and 
rights allocation). Benchmarking costs and revenues without
making such adjustments for differences would lead to
misleading results and inferences. We believe that the
definition and collection of higher quality cost and revenue
information should be a priority for the collecting societies,
represented by the IFPI, and the Commission to work
together on. At the same time, the Commission can play 
an important role in setting and enforcing user standards. 
We also recommend that collecting societies and the
Commission consider the use of codes of practice to drive
efficiency and other operational improvements rather than
implementing formal, prescriptive regulatory measures.

4 Fair pricing. Although not an explicit proposal, the
Commission may attempt to influence pricing. However 
we believe that it is dangerous for the Commission to try 
to become a price regulator in relation to music IP. Unlike 
in utility industries, IP goods and users are heterogeneous
and hence calculating a fair price needs to be conducted 
on a case-by-case basis.

5 Regulation. Copyright tribunals already act as regulatory
“price-setters” in a number of EU countries rather than
arbitrators in commercial disputes. Formal regulation is 
a possible consequence if the introduction of competition
were to fail. If this were the case, the Commission should
take account of the following points relating to potential
improvements in the current IP regulatory regime (which
includes control from the competition authorities, copyright
tribunals and courts);

• There is room for the tribunal and competition processes to
speed up to reduce uncertainty and to ensure that decisions
are not made redundant by technological progress; and

• It would be helpful if there were some guidance on the
management and pricing of IP, as provided in other sectors,
given the conceptual and practical difficulties involved. 

There is a risk that over-regulating the music industry, at a time
when it will have to compete with other forms of entertainment,
will dampen the growth of the industry. In this light, we believe
that any regulation should be based on requiring collecting
societies to meet guiding principles, rather than tightly
prescribing how these principles should be met. This would
enhance the ability of collecting societies to react to their
dynamic environment.

Implications for collecting societies’ 
commercial strategies

Whatever the likely scenario for the future of the music industry
we consider that there remain major benefits from operating
certain music rights collectively through collecting societies.
These benefits will continue to exist over the short to medium
term but their scope will depend on which path the industry
takes and how consumers and music users embrace changes
in technology. The benefits of collective rights management 
on a national basis will, in any case, be increasingly difficult 
to justify and the transaction cost advantages of collecting
societies will decline as technology developments continue.

The costs of collecting societies will increasingly come under
scrutiny from members and users, whilst at the same time the
complexity of rights management will increase. This presents a
challenge to collecting societies but also provides opportunities
for more cooperation and innovation in service provision.

We anticipate a need for granting genre-specific licences 
and increasing numbers of cross-border licences, and see 
the demand for, and use of, individual rights management
increasing over time. We also consider that the value and
pricing of music IP will become more important and
sophisticated. 

Collecting societies may want to, or have to, consolidate where
duplication of efforts (e.g. monitoring, distribution) and overlap
of rights are found to be inefficient; the costs savings derived
from this activity should be passed on to both rights owners
and users. We also consider that collecting societies, on behalf
of their members, should receive a fair share of any increase 
in value of the end product to which music contributes, for
instance through the development of new distribution platforms
or channels (e.g. digital television, radio or converged devices).

We recommend that PPL and other collecting societies:

• Consider future governance and organisation options 
that allow them to have more independence to exploit
commercial opportunities (e.g. by leveraging their core
competencies into other product markets, such as 
TV distribution);

• Outsource some of their functions to specialist operators,
following the lead of the rights owners they represent;

• Develop systems to enable them to use and sell the valuable
information they collect from users for third-party usage;

• Lobby the Commission to remove national IP restrictions,
which constrain their international activities and prevent the
development of the Single Market, and the UK Government
to offer support for the R&D required in creative industries 
as well as science and technology industries;
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• Consider country-by-country rationalisation of collecting
societies into:

- One EU collecting society, which acts as a co-ordinating
organisation with operations in each country for all groups
(composers, performers, record companies); and

- Regional groups of similar collecting societies;

• Position themselves to take account of the likely further
development and consolidation of performer-based 
collecting societies.

Evaluation and critique of the Commission’s proposals

There are two categories of regulatory issues which the
Commission is focusing on: (1) perceived problems with 
the status quo and (2) new issues associated with likely
developments in the industry.  

In our view, the changes proposed by the Commission would
occur were the market allowed to develop on its own as we
have highlighted above in the central scenario, which points to:

• A requirement for further choice and personalisation on
behalf of the user and rights owner which mean that more
specific licences will be in demand, as well as blanket
licences;

• Trends towards globalisation or regionalisation, which will
result in an increased demand for pan-EU or pan-country
licences; and

• Increasingly sophisticated pricing mechanisms, which mean
that the question of what is a fair price of a music royalty
becomes more important.

Therefore, we question why the Commission is seeking 
to intervene at a time when the market is developing 
in the way they seek. 

At the same time the Commission should be mindful of 
the following additional factors which arise from the central
scenario and analysis of key developments when formulating
its proposals:

• The Commission can play an important role in establishing
and enforcing standards for rights owners and users 
to ensure that rights data are collected and distributed 
in an accurate and equitable manner;

• It is likely that there will be entry of new companies and
individuals into the space currently occupied by collecting
societies, and hence over-regulation of incumbent collecting
societies could be disadvantageous and disproportionate.
The potential for new entry and industry convergence
suggests a light-touch, flexible regulatory regime;

• Regulatory proposals in the music industry cannot be
divorced from proposals and policies in the user industry, for
example the role and financing of public service broadcasting
and the take-up of new technologies. Hence there is an
important need for coordinated policy-making;

• The knock-on impact of changing or reducing revenue
streams to the music industry, for example as a result of
reducing licence fees to users, can be significant over a
period of time and can have detrimental effects on the ability
to provide high quality content to the benefit of users; and

• There is considerable uncertainty about the demand for
music compared with other forms of entertainment and 
the future supply of music, particularly given the significant
impact of piracy on the financial situations of the music
companies.

About the report

• The report was conducted by members of the PwC
Economics team based in London with inputs from the 
PwC industry and technology think-tank Menlo Park Europe. 

• PwC carried out an extensive review of external sources,
including a review of academic literature, market and
financial analysis and scenario planning. 

• PwC conducted interviews with senior members of PPL
management only.

• The bulk of the analysis was conducted in mid-late 2004.
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Purpose of the report

The purpose of this report is to provide Phonographic
Performance Limited (“PPL”), the UK record industry collecting
society, with an objective economic analysis of the potential
impact and implications of different regulatory proposals on 
the reform and regulation of collective rights management. 
We consider the impact of different music rights management
structures for the key industry stakeholders: rights owners,
music users (“users”) and music collecting societies.

The role and impact of collecting societies has attracted
attention from many commentators, stakeholders and 
policy makers, most notably and recently from the European
Commission’s Competition, Single Market and Information
Society Directorates. A set of issues associated with the
current rights management structure and operation has 
been identified in the latest Commission Communication2, 
a number of competition cases and high-profile speeches 
by EU competition officials. This is the first report in which 
the potency and relevance of these issues has been put 
to the test, with reference to academic economic theory, 
the practical experience of rights management and potential
future developments in the music and user markets.

Structure of the report

In Sections 3 and 4 of this report we begin by outlining how 
the industry works and why collecting societies exist in their
current form. We do this with a view to providing a framework
for competition authorities, policy makers and other interested
parties to weigh up the benefits and costs for the stakeholders.

In Section 5 we then set out the key drivers of change and how
the music industry has responded to these changes to date,
before developing a central scenario called “a beautiful digital
world” which describes how music might be consumed within
the next 5-10 years, in Section 6.

In Section 7 we discuss the regulatory changes proposed 
by the Commission and introduce the issues they raise 
for the key stakeholders in the rights management industry. 
In Sections 8-11 we discuss these issues in more detail. 

In sections 8 and 9 we examine the Commission’s proposals
on increased “choice”, the introduction of competition 
and efficiency in rights management and the implications 
of these proposals. Although not explicitly mentioned by 
the Commission, the issue of “fair pricing” is an important
implication of other proposals and is discussed in Section 10.
In Section 11 we assess the need for formal regulation in the
industry and evaluate the Commission’s overall proposals. 

Section 12 concludes our report with an analysis of the
implications of the Commission’s regulatory proposals for the
commercial strategies of collecting societies, bearing in mind
the scenario for market development outlined in Section 6.

6

Introduction2 Music collecting societies
Evolution or regulation?

1 “The management of copyright and related rights in the internal market”,
communication from the Commission to the Council, the European Parliament
and the European Economic and Social Community, 16th April 2004.
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In this section we set out the key relationships between the
different industry players and explain how collecting societies
have developed as an important market participant to collect
commercial music revenues for rights owners.

The production of music requires the complex
joint actions of many parties

The development of recorded music involves the joint
production activities of a number of “creative” and 
commercial producers, who may or may not hold legal 
rights over the specific use or consumption of this music
product. The product is “used” by commercial and private
(non-commercial) consumers. 

In Figure 1 below, we set out the different stakeholders 
in the music industry, highlighting the degree of complexity 
in the production, collection and distribution of revenues 
in the music industry.

To date, many record companies have brought together many 
of the music production activities into a vertically-integrated
organisation. Figure 2 shows the breadth of activities record
companies undertake and the proportion of total cost that each 
of these activities account for, with reference to EMI in 2003. 
The largest costs are incurred in the activities of identifying 
and developing artists, purchasing the rights to the repertoire,
marketing the artists, and paying the artists.

The global music industry is only a small part of the global
Entertainment & Media industry (5%). We estimate that 
the global music industry today generates revenues over
$40bn, of which 40% is generated by the four major record
companies. The UK music market was worth approximately
£2.3bn3 in 2003, of which spending on recorded music (albums
and singles) was approximately 75%. The four music “majors”
referred to above have substantial market positions in the UK
(their shares of album sales can be seen in Table 1), accounting
together for a 77% market share. They are: Universal (part 
of Vivendi Universal), Sony/BMG (the recently merged music
arms of Bertelsmann and Sony Corporation), EMI and Warner
Music (formerly part of Time Warner; now owned by a private
equity venture). Independent music companies account 
for approximately 23% of the UK market for albums and 
singles. This share has been stable over recent years4.

Producers of musical works

Creative

Composers    Lyricists
Performers    Session musicians

Musical works Sound recordings

Final products

Uses of the “music”
CDs / Records    Internet files    Videos

Compilation albums    Live performances
TV / Radio broadcasts    Merchandising

Consumers

Non-commercial

Individuals

Commercial

Broadcasters
Performance venues    Bars / Nightclubs

Small businesses

Commercial

Publishers    Record companies
Agents    Managers    Promoters

Distributers    Wholesalers    Retailers

Source:  PricewaterhouseCoopers Analysis

3 Calculated from consumer spending on recorded music (£1,766mn) and total
distributed revenue by UK collecting societies (£536mn). Please note that this
figure excludes VPL revenues.

4 Mintel (2003).

Current structure of music
rights management3 Music collecting societies

Evolution or regulation?

7

Figure 1: The producers and consumers in the music industry
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The creators of music have two main sources of return from
their “investment”:

• Direct sales to individuals (non-commercial) worth around
£1.8bn in the UK in which a royalty is included in the price
that retailers, such as record shops, supermarkets and
online sellers, charge their customers5. The price paid
attempts to reflect the value placed on the music by the 
user and the return required by the producers; and

• Sales to commercial users worth over £500m in the UK.
These users require the music product as an input into their
own final product, such as record companies, broadcasters
or public performance outlets. The importance of the music
input varies according to the type of user, as we note in
Section 5. IP rights are important because it is relatively 
easy for these users to consume the music product without
paying the music producers. IP rights ensure that they are
obliged to seek permission and hence pay for their usage.

Record companies, broadcasters and public
performance outlets are the main commercial 
music users 

The commercial users of music are broken down into:

• Record companies – they help to transform musical works
into recorded music ready for consumption by individuals
and other commercial users6;

• Broadcasters – e.g. television, radio, (split further by funding
method – commercial vs. public service) and internet; and

• Public performance outlets – e.g. public houses, nightclubs,
shops, dance classes and premium telephone services.

In the EU, television broadcasters can be split into two 
broad groups: public sector broadcasters (“PSB”), funded 
at least partly through government support, and commercial
broadcasters, funded by advertising, sponsorship,
subscriptions and interactive revenues. Approximately u20bn
was spent on PSB in Europe in 2003, with much of the money
being spent in Germany (u6.6bn) and the UK (u4bn)7. The exact
financing structure of public broadcasting institutions varies
widely across Europe8, but currently almost every nation
imposes a TV tax or a fee with or without some degree of
commercial funding (such as Channel 4 and many southern
European PSBs). Currently, PSBs receive approximately 36% 
of total viewing hours across Europe, though signs are that 
this will decline as commercial networks, national governments
and the European Union apply commercial, political and policy
agendas to reduce the role of PSBs. In the UK, total TV
industry revenues were £9.5bn, in which subscription revenues
(£3.2bn) had taken over advertising revenues (£3.1bn) for the
first time (2003 figures)9.

There are significant differences between the two main groups
of commercial users (broadcasters and public performance
outlets) in terms of bargaining power vis-à-vis collecting
societies and the relative licensing cost/revenue relationship 
as shown by Table 2. The TV and radio broadcasters can have
substantial bargaining (“buyer”) power vis-à-vis collecting
societies – there are low transaction costs associated with
licensing, high potential litigation costs and high revenues. 
On the other hand, there exist a large number of public
performance outlets who are costly to license and yield 
low revenue per outlet.

Source:  British Phonographic Industry,
Company Information, Snapdata Research,
PricewaterhouseCoopers

Combined
Sony/BMG

share: 20.2%

Market share

Universal 26.1%

BMG 9.0%

Sony Music 11.2%

EMI 20.0%

Warner Music 11.2%

Others 22.5%

Source:  Goldman Sachs, PricewaterhouseCoopers

Manufacturing
overhead

3%

Raw material
costs
9%

Distribution
6%

Production
5%

Marketing
20%

Artist & repertoire
21%

Artist royalties
18%

Mechanical
royalties

5%

EMI profit
9%

Other (financial,
IT, lawyers)

4%

5 See Figure 13 for further information on recent trends in this revenue stream.

6 Record companies are both rights owners and users of music in
transforming a music work into a recorded piece of music. In the rest 
of this report we refer to record companies as rights owners only. 

7 In the “OFCOM review of public service television broadcasting” – 
“Phase 2: meeting the digital challenge”, OFCOM calculated the
costs of PSB interventions to be £2.9bn in 2004.

8 EBU Yearbook, 2004.
9 “The communications market 2004” (television), OFCOM.

Figure 2: EMI recorded music cost base, 2003 Table 1: UK recorded music
(albums) market shares
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Collecting societies play an important role in
collecting royalties from commercial music users

In theory it is relatively straightforward to collect revenues from
non-commercial sales to the public by charging a price for a
unit of recorded music. The main threat to this revenue is in 
the form of piracy. The royalties associated with this sale are
managed directly by the record company. A recent trend in this
business has been the decline of compact discs sales and the
growth of online sales (either through direct record company
sales or via an intermediary, such as iTunes).

In contrast, sales to commercial users are much more difficult
to manage for a number of reasons, which we will discuss in
more detail later on in this report. In summary, rights owners
face difficulties in trying to capture the wider commercial 
value of their music through its use by the TV, radio and public
performance users. On almost every occasion on which a piece
of copyright music is publicly performed a royalty is payable. 
It would be far beyond the majority of copyright owners to
negotiate and collect their own royalties for performing rights
including both public performances and broadcasting. As a
result, the collection of payments from commercial users is
currently managed by collecting societies, who act as trustees
or agents on behalf of the record companies, not the users.

Collecting societies are mutual societies, owned by their
members the rights owners (the record companies). Most are
not-for-profit organisations, which cover their costs and then
distribute the royalties they receive from users to their
members. In most cases, collecting societies occupy 
a significant position in the market for the rights they 
hold and exploit collectively. 

Collecting societies operate under national copyright laws in 
the EU

10
. For most types of rights there is no EU-wide licence.

Multinational users have to obtain licences in every member
state in which they operate, although the recent Simulcasting
Agreement (see Box 8) allows users to obtain a one-stop-shop
licence (which means they can negotiate one licence from 
one collecting society, which then obtains clearance from the
other collecting societies on behalf of that user) for this form 
of broadcast. For rights owners, international collection of
revenues for public performances is secured through a system
of reciprocal agreements between national collecting societies,
although usually the majority of revenues are generated in the
home market. Typically, collecting societies grant blanket
licences for a group of literary or artistic works and
performances, which means that users pay one price 
for the whole repertoire irrespective of usage.

Figure 3 emphasises the distinction between copyright
ownership derived from the composition of music (by the
composer/lyricist, published by a music publisher), which is
referred to as the “musical work”, the recording of the music 
(by the performing artist, supported by a record company)
referred to as a “sound recording”, and the performance 
of music (by the performer). The figure also shows how the 
four collecting societies in the UK music industry each deal
with a different combination of copyright owner and user. 
Table 3 shows the relative levels of revenues collected 
by each of the societies.

Bargaining power vis-à-vis collecting societies

Revenue/cost ratio High Low

High TV and radio broadcasters

Low Public Performance Outlets

Source:  PricewaterhouseCoopers Analysis

Overseas
royalty payments

Overseas
royalty

payments

Overseas
royalty

payments

Sound recordingsMusical works

Source: MMC 1996, PricewaterhouseCoopers

Radio +
TV

Public
performance

venues

Commercial
recordings

Film companies
and agencies

PRS PPL VPLMCPS

Recording
artists

Record
companies

Session
musicians

Composers
Music

publishers

10 Judge Bo Vesterdorf, “The role 
of copyright and related rights 
as a policy as compared to other
policies”, the European Copyright
Revisited conference, June 2002.

PWC

Figure 3: Financial flows in the UK record industry

Table 2: Relative licensing costs and bargaining
power of collecting society users
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The French system for the collection and distribution of
revenues is significantly more complicated than in the UK 
(as Figure 4 shows). Four different societies are responsible for
the distribution of revenues to artists, producers and activities
of cultural interest. SPRE is the main society responsible for
revenue collection on behalf of these groups, but it contracts
out revenue collection from public performance outlets 
to SACEM (the author and publisher collecting society).

This situation is further complicated by the fact that SCPP
undertakes some direct licensing on behalf of its members.
Figure 3 and Figure 4 are used to emphasise the different
structures adopted to manage the collection and distribution 
of revenues, the role of “activities of general interest” and to
show that simple comparisons of the costs of any two given
collecting societies may not be revealing (this is discussed 
in greater detail later in this section) or accurate.

Source: SPRE web-site, PricewaterhouseCoopers

Radios Television Clubs
(and similar activities)

Establishments and venues
(fixed and occasional)

SACEM
(Association of Authors,

Composers and Music Editors)

SPRE
(Association for tax

collection of fair pay)

Activities of
general interestArtists

Users

Collection

Distribution

Receivers

ADAMI
(Civil Association
for Administration
of rights of Artists
and Musicians)

SPEDIDAM
(Association for

tax collection and
distribution of rights

for Interpreting Artists
in Music and Dance)

SCPP
(Civil Association
of Phonographic

Producers)

SPPF
(Association
of Recording
Producers)

SCPA

Producers

Sources: Reports and Accounts of the PRS,
the MCPS and PPL.

£mn

PRS

MCPS

PPL

VPL

242.5

226.9

66.7

6.8

Figure 4: The French collecting society system

Table 3: Distributed net
revenue of collecting
societies, 2003
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Collecting societies differ substantially in their
remit, organisation and scope of services

Historically, the only music rights to exist were those mandated
for authors and composers. As new types of rights were
mandated (e.g. record company and performer rights), new
collecting societies were formed, in some cases in their own
separate organisation, in other cases as “satellite agencies” 
of the performing rights societies developed. 

There are several substantial differences between collecting
societies across the world:

1 Remit. Some collecting societies do not pass on all their net
revenues (i.e. total revenues minus costs) to their members, 
but instead engage in socio-cultural promotion activities. 
For example, GVL states that “up to 5% of the annual sum
distributed is made available for promotion of the arts and
for social purposes”; whilst the Finnish collecting society

(GRAMEX) states that one of its objectives is to “promote 
the general conditions of Finnish performing music and
phonogram production”11. This could include social welfare
protection for members (such as insurance, annuities on
retirement), or sponsoring cultural activities to promote 
the national repertoire of works at home and abroad.

2 Depth of collection. Collecting societies across Europe 
have different strategies towards the depth of collection,
particularly in terms of the number of public performance
outlets that are licensed. In the UK, PPL collects revenues
from all possible sources where, in the long run, revenue
received will exceed costs: this includes collecting from
relatively small users such as hairdressers. Across Europe,
and particularly in the United States, this is not necessarily
the case as some societies collect principally from
broadcasters (for instance), which means that rights owners
might not receive the full quantum of royalties due to them.

In 1934 a test case established that the owners of sound
recordings (the record companies) should be paid for the
public performance of their copyrights, acknowledging
the separate right from songwriters’ rights. This resulted
in the creation of the UK collecting society Phonographic
Performance Limited (“PPL”), which manages these rights 
on behalf of the owners. PPL licenses broadcasters who
use sound recordings and the thousands of music users
who play sound recordings in public. Distribution is made
at the end of each financial year to the owner of the
copyright (usually the record company) and performers 
on a 50:50 basis.

PPL’s operations have grown with the popularity of 
sound recordings and their use by broadcasters and
public performance venues: PPL now represents 3,000 

record companies and 30,000 performers, and collects
revenue from 500 broadcasters and 200,000 public
performance venues. 

In 2003 PPL distributed over £64m of royalties to performers
and record companies, representing 12% annual growth 
in net revenue for rights owners from 2002. Figure 5, 
below, shows that the majority of net distributable revenue
collected by PPL (60%) was from broadcasters, with
commercial radio being the largest sub-group. The BBC 
was the biggest single user of music. It also shows PPL’s
costs by category, the majority of which are incurred in
licensing (approximately 50%). PPL’s costs have fallen 
by £4.5m over the past three years, and are currently 
16% of total revenue collected. PPL collects the highest 
net distributable revenue in the world (Global PRC Analysis
2003, IFPI), closely followed by Germany.
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Box 1: Overview of the PPL organisation and finances
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Figure 5: Origin of PPL’s costs and net distributable revenue, 2003
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3 Degree of user choice. Collecting societies vary considerably 
in relation to the number and type of licences offered 
to users. Offering more user choice results in higher
administration costs for the collecting society.

4 Accuracy of distribution. In terms of distribution, PPL
commits to distributing to the record company, featured and
non-featured artists, and endeavours to do this on the basis
of actual play (obtaining playlists from all possible parties).
Therefore PPL incurs costs to ensure that collected revenues
are distributed on the most accurate basis. We understand
that this approach is not followed Europe-wide, with many
societies basing distribution on the playlists of popular radio
stations, which results in a less accurate distribution method
and lower distribution costs.

5 Effectiveness of national copyright conventions. The
effectiveness of national copyright conventions and
regulatory institutions will have a large impact on the ease
with which collecting societies are able to collect, and the
level of risk and cost associated with potential legal action.

6 Rights allocation. Across the world, collecting societies 
have been allocated different rights by the rights owners 
and performers. For example, there is currently no performer
right in the United States of America. However, this is
unlikely to be a significant problem in the European Union,
following the implementation of the Copyright Directive,
which, over time, will lead to a harmonisation of rights
classification and legal frameworks.

For all these reasons, amongst others, it is very difficult to
make revealing comparisons between collecting societies
without making substantial adjustments to ensure that the
comparison is conducted on a like-for-like basis. Costs will
vary significantly with the factors above, and it is important 
to understand these complex relationships before drawing
conclusions, otherwise this could lead to misleading results
and inferences. For example, it may be the case that a
collecting society with a very low cost: revenue ratio only
collects from broadcasters, and distributes on the basis of 
a single playlist. Whilst this strategy might minimise costs, 
it does not maximise distributable revenue. It also does not
ensure that the correct rights owners are receiving all of the
available revenue due to them.

Revenues collected in the UK are high relative to income per
capita and are also reflective of the relative size of the overall
music market in the United Kingdom. 

The high level of revenue collected in the UK is indicative 
of significant “depth” of collection.

11 GRAMEX website (www.gramex.fi) / www.gvl.de
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At the macro level

Historically, despite the accepted importance of
copyright, it has only been in the US that the value of
copyright to the economy has been regularly calculated.
However, DG Internal Market published a report in 2003
that assessed the economic importance of copyright
industries to the European economy (“The contribution 
of copyright and related rights to the European
Economy”, DG Internal Market, October 2003). The report
states that copyright industries and activities contributed
8.4% to GDP in the UK in 2000. 

The report divides the copyright industries into two areas:
core copyright industries that are based upon the
“creation, distribution and sale of copyright products 
and services (for example magazines, motion pictures,
recorded music, software)”; and copyright-dependent
industries that “would not exist without the existence of
products and services subject to copyright (for example,
television set manufacturers, DVD player manufacturers,
computer manufacturers)”. In overall terms, the economic
contribution of copyright industries exceeds that of many
other industries, for example it is worth 2.5 times more
than the transport equipment and electrical machinery
and electronics industries, and 5 times more than the
metal products industry. However, the report observes: 
“It is notable that the importance of music is much higher
in cultural influence than in economic contribution.”

In terms of music copyright, it is noticeable that the
industry generates significantly more value-add in the UK
than it does elsewhere in the European Union: the report
states that the average contribution of the music industry
to GDP in the European Union was 0.06% in 2000, 
whilst in the UK it approached 0.4%. 

The report calls for the Commission and Member States to
“continue to ensure that appropriate copyright enforcement
mechanisms and processes are in place so that the
Community benefits economically from these important
industries and activities”.

In the UK the London Development Agency (“Creative 
London: Vision and Plan LDA”) set a target of GDP growth 
in London’s creative industries of 52% over a 10 year period
(£21bn to £32bn).

At the micro level

The value of a music licence for an individual user will
depend on the contribution of music to that user, which 
will vary according to the following characteristics, 
amongst others:

• the importance of music to the end product 
(e.g. a music channel as compared to background 
music in a waiting room);

• the amount and type of music content used; and

• the number and type (e.g. socioeconomic group) 
of end-users (e.g. subscribers, advertisers, customers).

The value of the music licence will also be affected 
by the structure of the user industry, such as:

• the degree of competition between users;

• the number of outlets the user owns (single vs. portfolio
business); and

• the positioning of the user's business in the market 
(e.g. tier placement of TV channel; street position 
of a bar).

Box 2: The value of music

In this section we discuss the benefits and costs of collecting
societies from an economic perspective, seeking to draw 
out the historical economic justification for collective 
rights management. 

It is a salient point that whilst in certain countries rights owners,
such as record companies and performers, are not mandated
to delegate the management of their music rights to collecting
societies they actually choose to do so. Collecting societies
have an inherent advantage over most individual rights 
owners in negotiating with users, developing the necessary
administrative infrastructure for collecting and distributing
rights fees and acting as an industry-wide lobbying body 
in the legislative/regulatory process. In accessing economies 
of scale and scope in royalty administration they benefit both
rights owners and users: it would be far beyond the majority of
rights owners to negotiate and collect all of their own royalties,
particularly in other countries (in practice, there are reciprocal

agreements in place between national collecting societies).
Users also benefit from only having to deal with one negotiating
party which lowers transaction costs. Collecting societies also
have an important role in ensuring that smaller rights owners
receive their royalties, particularly where they face significant
bargaining power from large users. In our view the benefits of
collecting societies for rights owners and users would appear
to outweigh any costs at the present time.

Intellectual property rights are integral to the
development of the music industry

Intellectual property rights are crucial to the workings of the
music industry, as recognised by the European Commission 
in its Copyright Directive. The creation of a music product
involves significant upfront costs and risks (as the payback can
either be zero or very large depending on the popularity of the
song or artist). Music IP can be easily copied by competitors

The benefits and costs
of collecting societies4 Music collecting societies

Evolution or regulation?

13
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who “free-ride” on the upfront investment. This can lead to
prices for music products being driven down to the marginal
cost of reproduction, which can be very small or near zero. 
This depresses the return to the original music producer, and
therefore his/her incentives to create in the future, leading 
to a sub-optimal level of music supply and a loss of dynamic
efficiency. A similar situation occurs on the user side, as music
tends to have public good characteristics in that consumption
by one user does not prohibit consumption by another 
(“non-rivalry”) and that people cannot be easily stopped 
from consuming it (“non-excludability”), although technology
developments are enabling more and more excludability, for
instance through encryption and the use of micropayments 
(see Section 5 and 6 for further details). 

Box 2 provides a description and quantification 
of “the value of music”.

IP protection, through copyrights, trademarks and patents,
seeks to safeguard a return for successful IP through the
granting of an exclusive right to withhold or allow use, so long
as the return is greater than the cost of reproduction.12 At the
time of writing, there is considerable debate about the potential
impact of the end of the 50-year copyright period for sound
recordings. Elvis Presley’s “That’s All Right” will be in the public
domain in the UK from January 2005, and other well-known
works, such as the Beatles in the 1960s, will also soon become
unprotected and available to all in the UK, unlike in other parts
of the world. 

Without well-defined and enforced private property rights 
there is a tendency for over-exploitation of a resource by those
with no incentive to conserve it. Therefore without IP rights 
the appropriate incentives for innovation and creativity 
would not exist.13 This reasoning is accepted by the European
Commission, national competition authorities and policy
makers. It is worth recalling the words of the Advocate 
General in the Maxicar case: 

“The proprietor of protective rights may lawfully call for 
a return on the amounts he has invested in order to perfect 
the protected design.”14

In the case of the music industry IP rights are created for
writers, publishers and record companies. This recognises 
that writers, performers15, publishers and record companies 
are primarily motivated by profit. Without IP rights the profit
incentives required to ensure efforts in creation, publishing 
and promotion of music will not necessarily exist. In this 
sense IP rights contribute to the music industry, ensuring the
existence of the industry and the perpetuation of innovation
and creativity.

Collecting societies reduce the costs of trading
in intellectual property rights for users and
rights owners

To begin it is worth identifying exactly what rights management
entails in practice. This is shown in Figure 6. This process
describes the steps of trading copyright between a rights
holder and the commercial music users. The sum of the costs
associated with each step is the “transaction cost” that is
incurred as part of a licensing agreement. Whilst the majority 
of costs are on the side of the rights owner, the user also 
incurs a share of the transaction costs in searching for, 
and negotiating with, rights owners.

To collect revenue from commercial users, rights owners 
need to:

• Identify potential users. The breadth and depth of the user
base must be determined and then it must be decided how
much of the potential user base is going to be targeted 
e.g. all television and radio broadcasters but not public
performance outlets. There is an implicit revenue/cost trade-
off. In theory it would not be economic to license users
where the cost of doing so was above the revenue to be
gained. However, there may be external reasons why this
rule is broken. For example, if implementing a policy of not
licensing public performance outlets below a certain size
leads to difficulties in licensing other public performance
outlets, through increased legal and enforcement costs.
There is therefore a “signalling” effect by pursuing such
licensees in terms of setting out a reputation and a credible
threat to help to ensure that future behaviour is compliant.
Those that are licensed are seemingly penalised and those
that are not licensed are breaking the law with the
appearance of the rights owners’ sanction.

Identify who to purchase
the right from

Identify
potential

users

Negotiate
licence fee

and structure

Collect and
distribute the
licence fee

Monitor the
usage of the

licensee

Right
user’s
actions

Right
owner’s
actions

Pay the
licence fee

Source:  PricewaterhouseCoopers Analysis

12   Generally, intellectual property rights (“IPR”) grant the holder certain rights to exploit
the commercial value of certain works. In effect, IPRs prohibit imitative competition
using the protected IP. They do not, however, prohibit competition from substitutable
products using alternative technologies, alternative original expressions of ideas, 
or creative solutions outside the scope of the protected IP. 

13   See Stephen D. Anderman, “EC Competition Law and Intellectual Property Rights: 
the regulation of innovation”, Oxford University Press, 1998 for a more detailed 
legal consideration.

14 Exercise of design rights for car bodywork components, Case 53/87, 1988.
15 There is some merit to the notion that financial reward is not always the primary

objective for writers and performers since they derive benefits from their work
being performed and well received.

14

Figure 6: Rights management activities
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• Negotiate licence fee and structure. Having established the
potential user base it is then necessary to agree terms with
each user, which involves commercial and legal negotiations.
The nature of the negotiations will depend on the history 
of relationship, the existing and future value of the licence 
to the user, and the bargaining strength of the user;

• Collect and distribute licence fee. Collect licence fees 
from each user. This could involve compiling information 
on actual usage if fees are “per play”. Once the licence 
fees are collected, the collecting society distributes them 
to users after deducting its administration costs; and

• Monitor the usage of licensees. This ensures that 
known users adhere to their licence terms and that 
there is no illegal usage of music.

Users also need to:

• Identify who to purchase the right from. Given the
requirement to pay to use a piece of music the user must
identify who the rights owners are. It is likely to be costly for
a user to attain a licence from every rights owner associated
with using music on a daily basis e.g. a radio broadcaster
would need to individually license every rights owner
associated with its play-list; and

• Pay the licence fee. Monitor own usage and report this
to the rights owner and make payment.

In theory, there are three possible outcomes for the trading
in rights:

1 The total returns (e.g. royalties to right owners and
advertising sales to broadcasters) derived from the trade in
rights flowing to each party are greater than the transaction

costs for each party and therefore the trade in rights takes
place; 

2 The total returns from the trade are greater than the
transaction costs but the distribution of returns and costs 
is such that one party does not gain sufficient profit to give 
it incentive to trade therefore no trade takes place; and

3 Total returns are less than total transaction costs and 
it is not economic for any trade to take place.

Even without collecting societies, trading in rights between
users and rights owners can still occur on an individual rights
management basis. However, a trade will only occur where 
it is profitable for both sides to do so. Transaction costs can 
be significant and the result can be that no trade occurs; 
for example, a record company wishing to license all the
hairdressers in London might find the search and enforcement
costs prohibitively high to make the licensing effective. 

If transaction costs could be reduced all parties would gain,
and the range of rights that could be traded would increase. 
The collective management of rights allows this to happen. 

In Table 4 below we describe how the average costs
associated with rights trading in the music industry for owners
and users can be reduced through collective arrangements,
which leverages economies of scale and scope in the
management of rights. Through reducing transaction costs, 
the collective management of rights can be expected to
increase the range of rights that are traded.

Collective management enables rights owners and users to
jointly access lower transaction costs. In fact, the more rights
owners that join the collecting society, the further average
costs fall given the scope for gains from economies of scale.

The benefits and costs of collecting societies
Music collecting societies

Evolution or regulation?

Advantage of collecting society over
individual rights management

Identify
potential users

Collecting
society activity

Costly for each rights owner to identify all potential users (e.g. broadcasters, bars,
hairdressers etc.). Economies of scale from single database of all potential users and
rights owners – the average cost per user falls as the number of users increase given
the existence of common and fixed costs.

Users benefit from “one-stop-shop” e.g. it is easier for a small user (hairdresser, pub),
to conclude one agreement with a collecting society than to conclude a separate
agreement with each record company.

Negotiate licence
fee and structure

Knowledge of many different owners and users may speed up negotiations.

Collect the
licence fee and
distribute royalty
payments

By processing multiple licence fees at the same time, the collecting society benefits
from economies of scale.

In the case of small copyright holders it is possible that some licences have so little
value that it would not be possible to justify the collection cost for a single small
copyright holder.

Monitor the
usage of licensee
and illegal users

Economies of scale from monitoring the usage of licensees.

In addition, a monopoly collecting society might have the financial muscle and expertise
to pursue illegal use, which may be prohibitively expensive for a single user.

Source:  PricewaterhouseCoopers Analysis
PWC
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Table 4: The costs associated with rights
trading in the music industry
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The rationale for collecting societies is based
upon accepted economic theory

Economic analysis offers a framework with which to
characterise these advantages. The producers of “music”
outlined in the previous section confer a benefit on the
consumers or users of their product. Individual users typically
pay for the full benefit they receive. However, other groups of
consumers, for example, broadcasters, radio listeners, illegal
“downloaders” typically pay an amount which significantly
under-reflects the benefits they receive from consumption 
of the product. We say that these consumers benefit from 
a “positive externality” in their consumption of the product.
Producers are underpaid as a result of this positive externality.
Producers may then respond to this underpayment 
by underproducing music.

To solve this problem the government could, for example,
impose a tax on broadcasters or provide a subsidy to rights
owners. However, the appropriate level of this tax or subsidy
would be difficult to identify, given information problems. 

Another way to solve this problem is through negotiation
between music producers and users. It is feasible for music
producers and users to trade in some way so that the
externality is “internalised”. Trading could take the form 
of individual management of music rights or management
through a collecting society.

Economic theory gives us insight into the conditions under
which this trade can be carried out efficiently, so that the
outcome for producers and users is welfare-maximising. 
(We discuss the three types of efficiency that are of interest 
to competition authorities and policy makers in Box 3). 
This theory, known as the “Coase Theorem”16 tells us that 
for such a trade to take place: 

• There must be clarity about ownership of rights for the
product, so they can be negotiated; and

• The costs of negotiation, as outlined above, 
must be minimal.

In theory there are many complications that arise out of the
practical application of the Coase theorem, and consequently 
in obtaining an efficient outcome to negotiation:

1 It is crucial to have clear property rights. In their absence,
there will only be a protracted argument about who should
pay whom. Where multiple entities exist on either side of the
market, clarity is required not only between each side of the
market but within each side e.g. in the music industry the
rights of writers, artists, record companies are defined 
in law and therefore this issue has been dealt with through
Government intervention17;

There are three main types of efficiency that are of
interest to competition authorities and policy-makers 
in particular:

1 Allocative efficiency is associated with how far price is
above marginal cost. Efficiency is maximised when the
price for a product or service is equal to the marginal
cost of supplying it. In the case of collecting societies,
however, the fixed costs associated with the
administration of collection and distribution are
potentially high. Marginal cost pricing thus results 
in firms not covering their fixed costs and making
losses. It is therefore acceptable for collecting
societies to price licence fees above marginal cost.
However, some form of cost-based pricing remains
desirable, from an economic efficiency perspective. 

2 Productive efficiency is associated with the average
cost of producing and supplying a given level of
output. It is maximised when, for a given set of input
prices and level of output, the average cost of supply
is at its lowest level possible. If collecting societies 
are able to access economies of scale and scope 
to a greater degree than would be occurred through
individual rights management (thereby lowering
average costs of supply), then collecting societies 
are the productively efficient approach to the music
industries copyright licensing.

3 Dynamic efficiencies are concerned with how benefits
generated for consumers and the level of profits earned
by producers affect the incentives for long term
development and innovation of the goods and services
that they consume and produce e.g. if firms do not earn
sufficient profits to enable them to carry out R&D the level
of innovation in an industry will decline and in the long
run consumers suffer18.

These three types of efficiency combine together and
provide a guide as to whether a market is maximising
welfare for consumers. An efficient market is typically
described as being effectively competitive where allocative
(or close to it, allowing for fixed costs), productive 
and dynamic efficiency are achieved.

It is the aim of regulators and competition authorities 
to ensure that markets are effectively competitive, 
wherever possible. If there is a degree of inefficiency 
there is sometimes a need for regulatory intervention 
if the market does not correct this problem.

For example, in the context of collecting societies,
competition authorities are interested in understanding
whether collecting societies and their role in the
management of rights lead to a market for rights 
that is effectively competitive.

Box 3: The concepts of efficiency applied to collecting societies

16 R.H. Coase, “The problem of social cost”, Journal of Law and Economics, 1960.
17 Notwithstanding, there is debate over the definition of rights related to the music industry product.
18 S. M. Besen, S. N. Kirby and S. C. Slop “An economic analysis of copyright collectives”, 

Virginia Law Review, 1995.

16
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The regulatory treatment of the exclusive, collective sale
of TV sports rights is an illuminating analogy to the
collective administration of music rights. In high profile
cases e.g. UEFA (Commission Decision 24th July 2003,
COMP/37.398), Premier League (Commission Decision
16th December 2003, COMP/38.173), the Commission
has assessed whether the restrictions of price
competition and output (through collective selling) 
and foreclosure in the TV markets (through long-term,
exclusive contracts) have been offset by benefits 
to consumers and hence whether they should grant 
an exemption under Article 81 (3). 

The Commission has recognised that there are benefits
from collective selling through the redistribution of rights
income to preserve competitive balance between sporting
clubs and hence uncertainty of outcome, which is
appealing to viewers/consumers. The alternative scenario
of individual selling, according to this school of thought,
would lead to the rich clubs becoming richer as they can
secure the best TV deals, and the poor clubs becoming
poorer. As a result, the latter are less able to compete
effectively, the result being the same two or three clubs
winning the league every year.

The Commission has allowed collective selling, partly due to
concerns about the feasibility of individual selling (due to the
same hold-up and transaction cost problems we highlighted
above), but ensured that the contracts in place allow entry 
in the TV market through their restricted length and use of
rights. It has also recognised the “quality control” function
that a collective body exercises in relation to the overall
organisation and branding of the sporting championships.

The Commission findings in these cases have direct read-
across to collecting societies in that they acknowledge 
the need to support smaller record labels to ensure there 
is a degree of competition with the record majors in the
acquisition of talent and production of high-quality music
and the requirement that this is done on a collective basis
given the transaction cost problems. The broadly equivalent
organisations and terms in the music and sport industries
are: 

Music industry Sport
Artists Players
PPL League organisation 
Music chart (e.g. Premier League)
Record majors League competition
Direct purchases Top football clubs
of music (e.g. CDs) Live attendances

Box 4: Collective sale of TV sports rights

2 It can be difficult to reach an agreement if there are multiple
parties. In particular, there could be a “hold-up problem”, 
where the last party to agree can extract a large payment. 
For example, a radio station looking to play the “top 10” 
is likely to require a licence to play the repertoire of many
different record companies. There will be an incentive for
these record companies to wait to be the last one to agree 
a licence with the radio station because being last will offer
the greatest bargaining position to extract the highest
licence fee;

3 Transaction costs do arise in practice, i.e. the costs of
finding out the true value of the externality, of negotiating the
agreement, of monitoring and enforcing it and administration
fees and royalties. Transaction costs also arise during any 
re-negotiation at a future date for both rights owners and
users (these are set out in Figure 6); and

4 Efficiency issues can arise according to who pays to solve
the externality. If the benefits of that negotiation fall mainly
to one side then this has consequences for the incentives 
to invest for both producers and users e.g. smaller record
companies may not be able to secure significant royalties 
by negotiating with a broadcaster. Therefore there may 
be a lower incentive to invest in new artists because 
the rewards are not deemed to be high enough.

The potential exists for collecting societies to address 
these issues more effectively than a system of individual
negotiations19 (Box 4 provides details of a similar example 
of collective arrangements that has been accepted by the

Commission, subject to a number of conditions). The collective
administration of rights:

1 Lowers transaction costs by taking advantage of economies 
of scale and scope in the management of rights;

2 Allows greater clarity of “ownership” of rights, enabling more
effective negotiation. As a result of both of these factors, 
it helps to limit the potential for under-recovery of music
royalties by reducing the transaction costs20;

3 Addresses the “hold-up problem” (whereby rights owners
wait for other rights owners to finish negotiating with users
in order that they will be able to extract the largest payment);

4 Supports smaller rights owners in negotiations with large 
users with significant buyer power; and 

5 Contributes to the promotion of investment and innovation 
in intellectual property rights, because it enables the trading
of rights which might not otherwise have been traded. 

There can be countervailing costs for rights 
owners and users from the monopoly positions 
of collecting societies

Although collecting societies offer the benefits outlined above 
for rights owners and users they are, by implication, monopoly
institutions within each EU territory. They replace competition
between rightholders in the licensing of their works and hence
there will be some degree of “deadweight” welfare loss. 

19 O’Hare, “Copyright: When is monopoly efficient?” 1985.
20 S. M. Besen, S. N. Kirby and S. C. Slop “An economic analysis of copyright

collectives”, Virginia Law Review, 1995.
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EU competition law is available to deal with any abuses of
monopoly power, for instance through structural remedies 
(see Box 13 on PRS).

There are two areas of potential abuse relating to the behaviour 
of collecting societies.

1 The level and structure of licence fees – 
“allocative inefficiency”

Some users, particularly broadcasters, have complained to the
competition authorities and national Copyright Tribunals that
collecting societies have charged excessively high licence fees.
Whether or not this is the case will depend upon a number of
factors relating to the collecting society: the degree of market
power; the pricing policy adopted; and the extent to which
countervailing buyer power on behalf of users can offset this
market power. Clearly different users will have different degrees
of buyer power ranging from large broadcasters to small public
performance outlets.

In addition, the terms of the licence offered to users may not be
efficient: currently, collecting societies offer “blanket licences”
(bundled licences) which may result in certain users paying for
repertoire that they do not want. However, there are certain
benefits associated with the bundled licence from rights
owners (i.e. there is cross-subsidy to smaller and/or less
mainstream artists and record companies) and users, (who
value a comprehensive package and have unpredictable
requirements and do not have to negotiate multiple licences 
if they want to use the whole repertoire).

In Section 10 we set out how and by whom the price for
licences can be estimated to ensure that they are reasonable.

2 The efficiency of collecting societies – 
“productive inefficiency”

Related to the first point, arguably there are few external
incentives on collecting societies to ensure that administration
and management costs are productively efficient, apart from
the pressure of rights owners on the collecting societies to
ensure that net distributable revenue from users is as high 
as possible. This could result in higher licence fees (to users)
and/or low distributed net revenues (to rights owners).

In addition, we have seen that collecting societies are
structured in different ways. In some countries there are more
than one collecting society to collect the same rights and
different collecting societies to collect different but related
rights. One view is that there is scope to reduce overall
collecting society costs by combining operations or sharing
information between collecting societies.

There are different ways to motivate efficiency 
in collecting societies:

• Improve the effective internal governance and controls of 
the collecting society. Indeed the rights owners’/members’
presence on a collecting society Board ensures their welfare
is taken into account by the society;

• Identify cost savings wherever possible, for instance through
collaboration between collecting societies or outsourcing
functions to specialist providers; 

• Introduce competition between collecting societies; and

• Enforce ex ante regulatory control of costs, for instance
through the use of comparative benchmarking of collecting
societies across the EU. 

We discuss each of these issues in Section 9.

Summary

As shown in Box 5, the justification for collecting societies 
is based upon the benefits from lower transaction costs 
and support for the music industry outweighing the costs of
monopoly power. Collecting societies benefit from economies
of scale and scope in the management of rights and therefore
come closer to attaining productive efficiency. At the same
time, they promote dynamic efficiency as they facilitate the
trading in rights that otherwise would not have occurred.
Therefore they provide incentives for new artists, publishers,
performers and record companies to produce innovative music
and to support new artists.

To assess the relative benefits and costs of collecting societies,
we question whether the assumptions underpinning the
rationale still hold in light of current developments in the 
music rights management industry, to which we now turn.

Benefits

Productive efficiency gains from collecting societies:

• Increased royalty payments for rights owners;
• Increased profitability for users from lower 

transaction costs; and
• Potentially lower prices for users.

Dynamic efficiency gains:

• Increased trade in rights that individually would not 
be economic to trade, resulting in increased returns 
to rights owners, which in turn encourages further
innovation and creativity.

Costs

Allocative efficiency losses:

• Potential for excessive licence levels as a result 
of abuse of monopoly power; this will depend 
on the degree of buyer power from users.

Productive efficiency losses:

• Related to the point above, there is scope for cost
inefficiency and a lack of scope of market or internal
incentives to correct this.

Box 5: Summary of case for and against collecting societies

18
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Introduction

It is important to think about the role of collecting societies 
and regulatory intervention in the context of the major
developments that are affecting users and rights owners.
Without this forward-looking view, both may become irrelevant,
inappropriate or disproportionate. We also highlight how the
industries have responded to these developments to date,
before outlining a central scenario called “a beautiful digital
world” which describes how music might be consumed within
the next 5–10 years, in Section 6.

In summary, the most significant uncertainties affecting 
PPL are:

Expected changes on the demand side

• The type of media consumption, in particular the role 
and uptake of digital technologies;

• The demand for music compared to the demand for other 
forms of entertainment; 

• The transformation or morphing of “music” as we currently
know and define it, as in the use of music effects in online
gaming (an industry larger than Hollywood) and ring-tones,
jingles and razzes in the nascent mobile phone industry; and

• The impact of convergence of media organisations 
(e.g. music and broadcasters), combined with the
proliferation of channels.

Expected changes on the supply side

• The impact of hard copy and electronic piracy on the
volume, pricing and format (i.e. through the derivative 
usage of music, e.g. mixes) of music content;

• The funding of broadcasters and, in particular, the 
strength of the public service and private broadcasters 
in terms of “buyer” power vis-à-vis PPL and other collecting
societies; and 

• The vision and courage of music organisations to adapt to
new technological (e.g. rights management) and structural
threats and opportunities. 

The first set of uncertainties relate to the expected changes 
on the demand side, the second set to the supply side, 
while piracy creates havoc with the competitive outcome 
in the market place. These changes are themselves driven 
by a number of factors which are elaborated on below. 
They are social, technological or economic in nature.

Key drivers of change

Social

One thing we can be sure of is that the European Union will
become an increasingly old-aged society within a 5-10 year
timeframe (as Figure 7 shows).

The EU welfare state will come under increasing pressure to 
reduce Government support and to stimulate more private
pension provision. We cannot be sure how people will behave
as they face retirement – they could save extensively during
their middle-aged years to fund an early retirement, extend
their working life or rely more heavily on their children for
support during retirement (a sea-change in familial relationships
in Northern Europe towards the southern European and Asian
model). Will increasing female workforce participation rates
continue, and will there be a knock-on impact on divorce 
rates (as has already occurred in northern Europe)?

Key developments affecting
music rights management5 Music collecting societies

Evolution or regulation?

PWC
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Figure 7: Middle-aged Europe,
% of EU population in each age-group
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Other social and consumer uncertainties that might have 
an impact on the music industry include:

• To what extent will there be enhanced mobile and multi-
location living and working, and how will this impact on 
the access to, and distribution of, music content within
multi-locational housing? What will be the balance 
between urban and rural living?

• Will populations fragment into a more individualistic 
US-style model, following market liberalisation? 

• To what extent will immigration continue from the 
EU Accession Countries and North Africa to the richer 
EU countries?

• How far will tastes converge across the EU? Will there 
be more pan-European tastes, supporting the prominence 
of pan-EU and global brands?

• How important will music be vis-à-vis other forms of
entertainment? Figure 8 shows that consumer spending
globally on entertainment products has been growing
significantly; from $516bn in 1999 to $727bn in 2004.
However spending on recorded music has actually fallen –
on average by 4.4% each year over the five-year period
whilst substantial growth is predicted in films, sports,
internet access and video games (buoyed by the next
generation of games consoles).

• What will be consumers’ preferences towards singles,
albums and wider music “experiences”?

• What will be consumers’ attitudes towards electronic
downloading of content? How sophisticated will they be?
Will services develop to meet this need?

• How acceptable and rife will hard copy and electronic 
piracy be? 

- Table 5 indicates that the answer to this question may be
somewhat disturbing. Whilst sales lost as a result of piracy
have remained relatively constant in the UK, IFPI estimates
for other EMEA countries, particularly those in Eastern
Europe and Middle East/Africa, show that the situation 
has worsened considerably between 1997 and 2002.

- In some newly industrialising countries the realignment of
price has mitigated the explosion of piracy. For example, 
in India the sales of CDs collapsed in the early 2000s as 
a result of piracy. The industry responded by halving the
price of CDs and sales quadrupled; in essence, there 
was an acceptance of the superior “value” recognition 
of authenticity plus ease of access. Piracy is also a
substantial issue in the collection of royalties from public
performance outlets, particularly karaoke bars in China 
and other Asian countries, which has resulted in a flurry 
of legal action (46% of the Chinese population go to
karaoke bars regularly).21

• What will be the consumer reaction to widespread viruses?
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21 “Chinese karaoke bars hit sour note over royalty laws”, 
Financial Times, 26 August 2004.
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Figure 8: Global consumer spending
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Technology

Technological innovation will continue apace resulting in lower
distribution costs and greater flexibility and availability in the
use and interoperability of personal devices. The role of open
standards and inter operability will be subject to much
commercial policy and debate, repeating the rivalry of VHS and
Betamax in the early 1980s and the fragmentation of the games
market into 4 formats. In the music industry, for example,
Sony’s Connect service and Apple’s iTunes Music Store, both
feed exclusively into the companies’ respective portable music
players thanks to their proprietary DRM systems whilst the
vintage MP3, which is favoured by none of the majors, offers
just about the only neutral file technology, as it can be burned
onto CD and then migrated into any portable music player,
including the iPod.

The rise of broadband (as Table 6 shows) and satellite uptake
continue apace. The world of a wireless free environment is 
not far off; in the end expect to see it competing with existing
networks in urban areas. Broadband usage is currently geared
towards audio and gaming applications, but as bandwidth
available to homes increases, consumers will have access 
to more services such as audio and video streaming, video 

conferencing and video-on-demand services. Although the
current content providers may be able to take advantage of
these new platforms, it is possible that other companies with
technological advantages and/or direct relationships with
consumers (such as BT, Vodafone, iTunes) may also be able 
to take market share effectively. We have already seen the
globalisation effect of content sourcing in the radio sector, with
almost every radio station being accessible online (for example,
Virgin had 1.5 million hours of listeners in the last 30 days
through the Shoutcast portal alone, a small but significant
audience). Legal file-sharing of content will also become 
easier and more global in basis: the technology provider, 
TiVo, recently gained approval from the US communications
regulator, the Federal Communications Commission, for the use
of technology that will permit users to send copies of digital
broadcast programmes over the internet. There is undoubtedly
a shift from radio to internet which might affect advertising and
payments, but on the upside this will dramatically extend their
reach globally. Just as the BBC World service was in the last
century the radio for the world, now virtually any radio station
can view the world as their oyster! 

Key developments affecting music rights management
Music collecting societies

Evolution or regulation?

PWC
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Table 5: Percentage of unit sales lost to pirated products (%)

Table 6: Broadband household growth (%)
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In light of these developments, the following uncertainties exist:

• How will consumers react? 

• Will there be full-scale adoption or a retreat from new 
media back towards traditional media or music products
(such as CDs and vinyl) and outdoor activities? 

• And how quickly will this all happen? Will the recent fall 
and stagnation of recorded music be saved by licensed
online distribution?

• How will EU industry respond to these changes? Will it
compete with US and increasingly powerful Chinese (and
other Asian) companies? Will increased mobility result in
global regional clusters with the EU industry in decline?

Between now and 2014, digital technologies (storage, access
and transport) will become more powerful and affordable 
at every user level, in digital networks and product offerings.
Power will shift to the end-consumer, who will be able to
create, manage, edit, compile and share content in a more
personalised way. Digital distribution will move away from
being a threat to existing “traditional” business models, to being
leveraged to its full potential. Expect to see some decline in
traditional media, especially for those cash-rich, time-starved
consumers who expect everything tailored to their taste
quickly. However, the exponential growth of digital media 
has the potential to more than compensate for this loss 
if successful business models can be developed.

With respect to the music industry, expect to see the increasing
take-up of digital rights management systems to help license,
monitor and collect rights payments. Digital analytics and
advanced CRM technologies will help media companies to
connect content usage patterns with specific individuals and
groups, finding new ways to monetise digital content usage.
Media providers will have made progress in resolving licensing
situations users present in 2004. The security of technology,
through the protection against viruses (“cyber terrorism”) 
and the success of encryption technology, will become an
important aspect in promoting user confidence and securing
rewards to content creators. In the short-term, expect to see
piracy dampening growth in music spending, which will move
ever more towards online consumption of music away from
physical products, such as CDs. 

Technology will also improve the music recording process
through improvements to recording equipment and sampling
technology, resulting in the production of new types of music
and a decreased reliance on live musicians. While it is virtually
impossible to ensure iron-clad protection against piracy
through encryption, as has been demonstrated in recent years,
encryption methods are likely to be successful in deterring the
general consumer and all but the most determined professional
hackers. When music companies faced digital copying they
launched widespread legal action and are still continuing to 
do so, (though they have recently been thwarted in their
attempt to sue the providers of file-swapping software for
enabling piracy22); now they are responding with new business
models (e.g. easy ways to pay for downloads, access to rare
archives, use of encryption in CDs to prevent copying). This
has not resolved the problem of peer-to-peer (“P2P”) but has
somewhat stemmed the tide of growth of new P2P piracy.

Example: when video rental came alive, studio owners were
concerned that it would cannibalise cinema. In fact, quite the
reverse occurred – home viewing was incremental and resulted
in growth of the overall consumption of filmed entertainment. 
If there is an increasing benefit or quality difference, the
evidence points to consumers paying for it.

In relation to collecting societies, the US-based Sound
Exchange is already pushing forward with the development 
of a PLAYS (performance log archive of your songs) database,
which will allow members to identify performances and ensure
that rights ownership information is accurate.

Economic and industry

There is considerable uncertainty about the future performance 
of the European economy. In one scenario, one could envisage 
a healthy economy if the benefits of a single European
currency, labour and agricultural sector reform, industry
restructuring, financial market harmonisation, and information
society are realised. The impact of the first and, by 2014 a
second and possibly third, wave of accession countries could
also be significant. However, “Eurosclerosis” may become 
a problem if reform is shelved and the Euro performs poorly. 

EU economic conditions are also affected significantly by
global developments, such as trade relationships, the
development of regional blocs, the growth and positioning 
of China, the economic policies and strength of the US, the
stability of the Middle East and the global war on terrorism.
Expect to see Russia and China as major economic forces,
whilst eastern Europe and north Africa become popular
destinations as EU companies seek low cost labour and
property in the short-term. The music industry will also be
watching oil price developments: the recent price hike in oil 
has had a negative impact on CD manufacturers, given that 
it is a primary ingredient in the polymer used. 

At a more micro level, the music industry will have to consider
whether it can continue to reinvent itself through new and more
sophisticated business and pricing models and also ensure it
maintains overall quality (given the complaints against copycat
music groups in recent years and the impact on revenues in 
the industry). Expect to see power shifting away from global
distributors towards the individual performers and other
content creators who become closer to end-users (consumers).
Specialisation will continue across the music industry value
chain: in 2004, Cinram International bought Warner Music’s
European manufacturing operations and the UK distribution 
JV (from Warner Music and Sony) so that it can now offer both
manufacturing and distribution, in an all-in-one service.

22 “Software Firms Cleared On Swapping”, CBS News, 19 August 2004.
This relates to the judgement of the Ninth Circuit Court of Appeals
involving the Grokster and StreamCast Networks.
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Source: British Phonographic Industry, British Association of Record Dealers,
International Federation of the Phonographic Industry, Snapdata Research, PricewaterhouseCoopers
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What will be the balance between pay-per-use and free 
content models, funded by advertising and other promotions?
Recently, we have seen viable, purely online radio stations,
such as Smoothjazz.com, operating without adverts, funded 
by downloads and merchandising. In future, expect to see
more creative use of advertising through product placements 
or through the music content itself. As with cinema, advertising 
is part of the entertainment process and hence more people
may choose to watch than on traditional television.

And at a macro level, can the music industry step up to the
challenge and opportunity of a global music marketplace
fuelling growth through communities segmented by interest 
in music (for example, the growth of the global teenage that
transcends geographic and political boundaries)?

The role of governments in supporting public service
broadcasting and the impact of new advert-skipping
technology (such as personal video recorders) on commercial
broadcaster funding is currently a hot topic in the UK as 
the BBC approaches Charter Review. The potential of this
technology being employed in the broadcast radio industry 
is certainly feasible.

Political

Whether a fully single European currency requires a federal 
EU Government is the subject of considerable debate across
the EU. This seems rather unlikely given the wide range of
economic and political conditions across the “old” and “new” 
EU members; it is more likely that we will see a multi-speed
Europe. However, there will be growing calls for a streamlined
European bureaucracy as the EU expands. Expect to see
further moves towards devolution and/or full independence
following the Wales and Scotland examples in the UK and the
pressures towards further devolution in other countries (Basque
region in Spain; Flanders in Belgium); at the same time there
may be moves towards further regionalisation of countries 
into regional trading blocs within the EU and wider afield. 
There may also be potential moves to include Russia 
and Israel into the EU by 2014. 

The implications for the music industry 
and users to date

In this section we outline the effects of, and responses 
to, these developments on music companies and users.

The music industry is facing substantial 
financial challenges

The UK and global music industry is in the throes of significant
financial challenges. Spending on global recorded music has
declined for four consecutive years and a further decrease 
is anticipated in 2004. The volume and revenues of recorded
music sold is expected to fall across western Europe, the US
and Latin America.23

Having grown 13% per year from 1986 to 1995 (driven by the
CD replacement cycle), the global recorded music industry
stalled in the late 1990s and then began to collapse from 1999.
The most recent decline has been because of a combination 
of economic slowdown, internet piracy, competition from new
products such as film DVDs and mobile phones and, arguably,
a lack of quality new music or genres to drive sales. The music
industry has seen sales fall by approximately 27% since 2000.
The French and German markets have seen the biggest decline
(14.4% and 19% respectively in 2003); this has been attributed
to the growth of physical and digital piracy (see Table 7). Sales
in Germany have fallen in six consecutive years. Italy, Spain
and the Netherlands also suffered sizeable sales declines. 
In the UK, however, sales rose (albeit by just 0.1%), and
demand is rising elsewhere. In 2004, for instance, the US has
experienced 7% growth already. Analysts are not forecasting
positive growth but instead believe that “the risk of continued
negative growth has significantly reduced”24.

23 Mintel (2003)
24 Bear Stearns, “Vivendi Universal: A whole new world”, 05.03.04 PWC

23

Figure 9: UK Recorded Music Volume 1998 - 2007 (mn units)
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However, these figures do not reflect the considerable growth
in the downloading of tracks online at the expense of CDs. 
The first official download chart was available in the UK in
September 2004. It is difficult to gauge the level of illegal
downloading that has been taking place (estimates vary from
132bn to 500bn tracks globally in 200325), but levels of legal
downloading are now becoming available for the first time: 
in 2004 there were 200mn legal downloads worldwide, with
5.7mn of them in the UK26. iTunes achieved sales of 70mn in 
its first year of operation in the US (May 2003 – April 2004)27

and sales of 450,000 in its first week of operation in the UK.28

The growth in the market for mobile phone ringtones may 
also prove to be a useful revenue source for record companies.
In 2003, consumers spent $3.1bn on ring-tones29, and this can 
be expected to grow significantly as consumers increasingly
purchase phones that can play actual recordings. This is a
crucial development for the record companies as the licensing
of mono- or polyphonic ring-tones did not involve the licensing
of a music recording, just of the use of the musical work from
the publishers. Expect this trend to grow dramatically and 
to shift toward more derivative “ring tones”.

Evidence

Growth of
physical piracy

Possible cause

IFPI estimate that global, traced CD piracy has grown from 400mn albums in 1998
to 1.1bn in 2002. Piracy is a serious issue in Latin America, eastern Europe and some
areas in Asia (where up to half of CDs purchased are estimated to be copies), but the
IFPI believe that the problem is also growing in western Europe (see Table 5).

Change in the
offline retail
model

Retailers are becoming more powerful as sales have shifted from the specialist
retailer to the supermarket, driving down prices. For example, in 1989 specialists
made up 72% of sales; by 2002 this had fallen to just 37%.

Illegal digital
downloading

Estimates of the level of illegal downloading vary from 132bn to 500bn30. Goldman
Sachs, 2004. However, there is mixed evidence as to what extent this illegal file-
swapping actually affects sales – an IFPI report in 2004 stated that “27% of people
downloading illegally distributed music bought less music as a result”, whilst a recent
study by the Harvard Business School concludes that the estimated effect is not
significantly different to zero31.

Legal digital
downloading

Whilst record companies and artists are receiving royalties from these sales, much
of the revenue is being captured by the companies running the sites. These include
Apple (iTunes), specialist firms (e.g. Napster), telecommunications companies and
retail brands. The number of downloads of singles and albums are forecast to grow
by 161% and 143% respectively32.

Greater
competition
from other
leisure products

If we accept the principle that individuals have a fixed proportion of their income
which they are prepared to spend on leisure goods, it is probable that the development
of new leisure products (in recent years examples include DVDs, mobile phones,
personal video recorders) will lead to reduced spending on music.

Quality of
recent music
releases

Several analysts have commented on this issue: “We note that the indifferent
quality of some of the new releases may also have been a driver of poor music
sales”33 and “relatively weak content”34.

Fragmentation
of consumer
tastes

There has been a decline in the number of albums going multi-platinum, though good
music is still selling in significant quantities.

Source: PricewaterhouseCoopers Analysis

25 Goldman Sachs, January 2004.
26 IFPI.
27 “Happy Birthday iTunes”, Enders Analysis, May 2004.
28 “Singing a happy tune: why the music industry is upbeat about online sales”,

Financial Times, 30 June 2004.

29 Consect.
30 Goldman Sachs, 2004.
31 “The effect of file sharing on record sales: an empirical analysis”.
32 PricewaterhouseCoopers, ‘Global Entertainment and Media Outlook’, 2004.
33 Bear Stearns, March 2004.
34 Deutsche Bank, April 2004.
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Sources: Deutsche Bank, April 2004
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The industry is restructuring through consolidation, 
legal action and new business models

The music majors have been taking direct action to try and
eliminate some of the causes of change listed above and 
to mitigate their affects through:

• Extensive legal action against physical and digital piracy;

• Joint ventures with online and offline digital retailers;

• Consolidation within the music industry;

• Campaigning to increase the copyright protection period,
especially in the EU; and

• Extensive cost cutting (see Table 8).

Future reactions might also include the desire to find new and
improved revenue streams. The importance of royalty income
compared with private consumption of music has increased
over time, although, unfortunately, financial information to
support this assertion is not available on a public basis.

As a result of the sale of Vivendi Universal Entertainment and
Warner Music Group and the Sony BMG merger, there is now
no major music group that is fully vertically integrated. Two 
out of the five major music publishers are no longer attached 
to record labels and only two have direct links to major media
groups, while none of the remaining four major record labels
have significant media/infrastructure siblings. 

These changes are fairly drastic by any standards and will have
an important impact on the music publishing industry. Sony 
MP and BMG MP are no longer constrained by the necessity 
of supporting sister companies and are free to set their own
agendas. Warner Chappell was one of the few music publishing
companies to consistently benefit from its relationship with
other Time Warner companies (Warner Bros, AOL etc.) 
but no longer has this advantage.

The entrance of new players into the market such as computer
and telecommunications companies may signal a dramatic shift
in the size and roles of record labels. For example, record
companies might become pure marketing entities – with the
A&R, online and offline distribution functions, and, therefore,
ownership of rights, all residing with the new entrants.

An alternative structural change could be a shift in the balance 
of power towards independents:

“The independent label music scene in this country is in far
better shape than it has been for years. Websites have proved
invaluable to small labels because those who do go looking 
for new music can now find it.”

Source: Rob Cotter of Twisted Nerve, BBC, 2003

In other words, the fragmentation of consumer tastes has
combined with the development of legal online downloading
sites to enable independent labels to access the market 
more easily. Other advantages that the majors maintained 
over independents are also beginning to wane: for example, 
whilst the majors previously owned their own distribution 
and manufacturing companies (enabling them to reduce costs 
and manage their inventories effectively, as well as leaving 
the independents dependent on them), this is of decreasing
importance in the online world. In addition, the significance 
of their strong relationships with the retail chains, their role 
as the only guarantee of international distribution, and their
massive resources to spend on marketing, have all declined.

There is consolidation of users and proliferation of usage

In terms of TV broadcasting, digital and cable television has
been growing dramatically over recent years, and is forecast 
to grow at an annual rate of 4.6% from 2003 to 2007 
as shown in Figure 10.

The growth in commercial radio is attributed to the increase 
in revenues, which is forecast to grow at between 3% and 
6% annually over the next five years35. Of the commercial 
radio stations, Capital FM and Classic FM plc have the 
largest market shares (13.6% and 4.3% respectively). The
development of digital radio has enabled significant growth 
in the number of channels available; for example with a digital
radio in London it is currently possible to receive twice the
number of stations available with an analogue radio36.
Commercial TV has grown similarly, with the “terrestrial”
channels taking advantage of the digital opportunities (ITV2, 
E4, Film Four), and continuing growth in the multi-channel arena.

However, whilst the UK commercial TV and radio industries
have seen proliferation in channels and experienced the
consequential fragmentation of audiences, there has been 
some consolidation in the ownership of television and radio.

35 “Radio Broadcasting in the UK”, Euromonitor.
36 “Has digital radio had the impact it promised?”, MediaWeek, 2004.
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For example, in 1993 there were 15 independent regional ITV
companies, whilst today there are only four (and the newly
created ITV plc has a 92% market share by revenue).37

Similarly, in 1993 there were over 30 companies with cable
television operations, now only NTL and Telewest remain. 
A comparable pattern can be observed in commercial radio:
55% of commercial radio listening is to stations owned by 
one of the big four radio groups38. In late 2004, there was 
also the merger of the GWR/Capital Groups.

As well as growth in the commercial television and radio
markets, there has also been significant growth at the BBC 
in both size and scope of services. BBC Radio received
approximately 50% of the total revenues in the UK radio
market (via the licence fee) in 2002, and has responded to the
dramatic growth in national commercial radio (130% growth
between 1998 and 2002) by investing heavily in a series of
digital channels (for example 1Xtra, Five Live sports Extra, 
6 Music, BBC 7 and the BBC Asian Network). Following the
1999 Davies Report, the BBC has also launched six new digital
television services (CBeebies, CBBC, BBC Three, BBC Four,
BBC News 24 and BBC Parliament)39.

Some PSBs have responded by seeking out new revenue
sources, such as digital television and new media. The current
downturn in advertising revenues40 is pushing many commercial
stations down the same route, and the take-up of Personal
Video Recorders41 in the next few years (penetration in the UK 

is forecast to reach 26% by 2007) is likely to further exacerbate
this situation. The commercial station owners have also seen 
a move towards corporate mergers and alliances, particularly
the latter (in light of competition concerns), though these have
sometimes been difficult to sustain. Large media groups (such
as News Corporation, RTL and AOL Time Warner) are
becoming increasingly global and vertically integrated. The
failure of some niche channels in the UK has confirmed the
belief that, whilst audiences might be fragmented, ownership 
is likely to consolidate.

Collecting societies are rising to the challenge

As sales of recorded music continue to decline, other revenue
streams, such as royalties, are becoming increasingly important
to record companies. In recent years, PPL have reduced their
operating expenses, whilst at the same time increasing their net
distributable revenue (see Figure 11) through increased depth
of collection in the UK and deals with other national collecting
societies to collect international revenues. A similar pattern 
can be observed in a number of other collecting societies; 
for example, SENA (the Netherlands) has more than trebled 
its revenue collection between 1997 and 200342, whilst the 
PPCA (Australia)43 has more than doubled their collection 
over this period.

Source: “Western Europe Cable TV Broadcasting 2003”,
“Western Europe Digital TV Broadcasting 2003”, Snapdata Research
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37 ITV website, “About ITV”, 2004.
38 RAJAR/Ipsos-RSL, 2004. Quoted in “Building public value”, BBC, June 2004.
39 “Building public value”, BBC, June 2004.
40 “In 2001 the commercial TV sector experienced the biggest downturn in advertising

for decades with some industry observers predicting a recovery as late as 2008”.
Future reflections: four scenarios for television in 2012, 2002, ITC.

41 PVRs allow the owner to skip adverts and are
expected to increase audience fragmentation.

42 “SENA Annual Report”, 2003.
43 “PPCA Annual Report”, 2003.
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Summary implications for PPL

Table 9 provides a summary of these major developments 
and their impact on PPL and other collecting societies.
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Figure 11: Net distributable revenue, PPL, 1999-2003

Source: PPL, Board Report of 2003 Operating Results
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Total revenue

Net distributable revenue

Operating expenses

Impact on PPL and other collecting societies

Technology:
Digital piracy

Development

Decline in revenues from traditional sources. May lead to pressure
on collecting societies to increase royalty revenue stream.

Technology:
Internet
broadcasting
(New media rights)

New opportunities for royalty collection and scope for cross-country
collaboration; new categories of rights (lack of clarity of rights ownership).

Technology:
Digital rights
management

Potential to reduce the costs of rights management. This is likely to
benefit collecting societies, but may also create more incentives for
certain rights to be managed individually.

Consolidation
in the record
industry

The power of the large rights owner is increasing vis-à-vis smaller rights,
although falling distribution costs and the growth of online opportunities
may result in the growth of the independent sector. As the rights owner’s
repertoire increases in size, average costs of individual rights
management fall.

Digitisation of
analogue audio
and music
content

The extension of the definition, repurposing and derivative utilisation of
digital audio music and effects yields the potential for a dramatic growth
of new content assets to monetise and control.

Economic
conditions

Declining profitability in the music company, affecting rights owners, will
increase the pressure on maximising the returns from rights exploitation.
Rights owners will put pressure on collecting societies to maximise their
returns which may lead to competition complaints by members who
receive small royalties and/or increasingly aggressive collecting strategies.

Source:  PricewaterhouseCoopers Analysis

27

PWC

Table 9: Key developments affecting collecting societies

C001/2208 PPL Reports.aw  28/6/05  9:56 am  Page 27



A scenario for the future 
of music rights management6 Music collecting societies

Evolution or regulation?

Introduction

What will the music and user industries look like in 2014?
What will be the knock-on impact on collecting societies?

Building on the key developments which are occurring within
the industry, as described in the previous section, we outline 
a central scenario called “a beautiful digital world” which
describes how music might be consumed within the next 5-10
years. For the purposes of clarity we outline only one scenario,
but highlight the main uncertainties affecting it. Our scenario
helps us to identify the commercial opportunities and threats
facing PPL and other collecting societies, and puts the
European Commission’s proposed interventions into an
industry setting. 

The scenario is described in detail below. Appendix 1 provides
a summary of the scenario described in terms of the social,
technological and economic/industry influences driving it. 

“What a beautiful (digital) world”

The scenario features three mutually reinforcing influences:

• Economic growth – the UK and the rest of the EU enjoys 
a vibrant and stable period of economic growth, supported
by a strong and stable world order in which a federal and
expanded EU and a strong Euro play a pivotal role. Trade
flows, in terms of physical goods and services, and IP, are
both supported by converged and strong financial markets –
differences between regional trading blocs are a thing 
of the past and there is a new world order supported 
by a revitalised GATT;

• Technological uptake – supported by government
intervention in 2004-2006 (and then government
deregulation), the advancement of the Lisbon Initiatives for
the Information Society, and strong economic foundations,
there has been substantial investment and innovation in new
technology in distribution and content resulting in lower
distribution and manufacturing costs, channel proliferation
and audience segmentation. Technology is smaller, cheaper
and faster for everybody. In the UK, as in the rest of western
Europe, US and Asia, digital switchover has been achieved
and Broadband Britain is a reality, with over 90% population
using high bandwidth broadband (the same is not true in
Latin America and Africa). The days of wires and cables 
are over, and convergence between telecommunications 
and media and entertainment companies in distribution 
and content is now a reality; and

• Consumer attitudes – buoyed by the availability and
innovation of technology and the purchasing power to
acquire it, consumers, particularly young consumers (10-24)
are now willing to purchase, rent or subscribe to music
content in new ways (as in the software business).
Personalisation and flexibility are the key watchwords – 
end-users want to choose when, where and how they 
listen to music. The distinction between old-style users
(broadcasters, public performance outlets) and end-users
(consumers) is becoming blurred as barriers to entry fall.

Consumers are more open to new cultures, from better
education and increasing immigration, resulting in increasing
transfers of cultures and arts across the world – there is a
backlash against the Anglo-American dominance of the US
scene in the early 2000s.

In this scenario it is likely that the majority of users will
consume music and other forms of entertainment through
multiple converged devices, which act as a TV, telephone,
music centre, PDA in one, powered by a long-life fuel cell 
with over a terabyte of storage. Voice-triggered and voice-
automated technology has arrived, as part of a suite 
of tools provided by companies to make the user experience
quicker, while text to voice translation and vice-versa is now
commonplace, transcending national language barriers. 

The music industry has responded through tailored, specific
content and new monitoring and payment schemes after 
the failure of watermarking and encryption. See Box 6 for 
a description of how music might be consumed in 2010.
Streaming on the internet will become commonplace, across 
all societal groups, and will be high quality given a substantial
increase in bandwidth. Consumers, music users, performers,
authors and composers will be king – the unbundling of music,
portability/interoperability between devices and systems and
experiences across media will be the norm. The distinction
between TV, radio and internet usage will become something 
of the past. Music in public places, such as shops and
hairdressers, will be highly personalised to the specific
customer, with the ability to broadcast to individual consumers
within public spaces. The collection of high-quality, timely
information on consumer usage patterns is a source of
considerable competitive advantage, as the supermarkets
found out in the late 1990s and Amazon and eBay are cleverly
exploiting in the early 2000s. 

The usage of collaborative filtering where customers are offered
similar products from like-minded prior customers has shown
dramatic sell-on opportunity. eBay has seen their consumer
purchasing data become valuable in its own right as a source
of consumer demand and comparative pricing. Consumer
monitoring will be on a real-time basis across all distribution
platforms, replacing the daily or weekly charts for radio playlists
and retail sales that characterised the music industry in 2004.
Consumers will be able to monitor music playout in real-time 
in any location worldwide. For example, youths in a club in
London will see what’s hot and playing in clubs in Tokyo or
Toronto in real-time. Communities of interest will become global
and more specialised.

At the government and regulatory level, there is little EU
regulation of IP following targeted support and rationalisation 
of regulation led by the Commission during 2005-2007; the
federal EU Government takes control over IP policy at the
national level, as with fiscal and monetary policy, and repeals 
IP laws which restrict intra-EU competition. A new pan-EU IP
regulator is in place, replacing the duplicative roles of national
and EU competition authorities and Tribunals and acting as an
appeal body. There are growing calls for a global IP regulator,
following the development of other regional IP regulators 
(in Asia, Australasia, North America and South America).
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Government support and intervention in broadcasting has
receded too: there is little or no support for public service
broadcasters (in terms of the market failure rationale and
funding) across the EU, in response to market developments,
complaints from commercial companies and Governments’
drive to ensure value-for-money. The development of mass-
market content distribution transcends national boundaries,
resulting in truly global broadcasters while the old-style national
channels are under threat.

In the UK, the BBC is a considerably slimmed-down
organisation competing for pots of PSB money in a world of
hundreds of broadcasters, whilst Channel 4 has been privatised
before merging with a commercial broadcaster. Old-style
national PSBs are a thing of the past – commissioning
decisions are still taken at the national level, but production
and back-office functions have been taken over by pan-EU or,
in some cases, global broadcasters. As a result of the declining
PSBs, commercial media companies have grown and
consolidated into large global players. Media regulators have
shrunk in size after pursuing a highly aggressive pursuit of
spectrum liberalisation during 2005-2007 – content regulation
has been replaced across the EU by active self-regulation,
enabled by technological devices. Competition authorities also
adopt more of a policeman role after early action to ensure fair
access and interoperability (through standard-setting) between
networks and DRM technologies.

Uncertainties facing the central scenario

At the same time, there is considerable uncertainty as to how
the market will develop, and hence there are a number of other
possible scenarios. It is possible that other drivers will become
more important in shaping the music rights management
market and determining PPL’s opportunities and threats, 
for example through:

• A loss in importance of music compared to other forms 
of entertainment;

• The impact of technology scares (“a CyberSars 9/11”), or 
a less supportive, government and European Commission
policy, which inhibit the take-up and use of new technology;

• The predominance of an ageing population, which will focus 
on old-style physical products at affordable prices;

• A decline in economic growth and increased political
protectionism; and

• Over-regulation, which has led to a decline in the investment 
in creative industries, specifically the music industry.

A scenario for the future of music rights management
Music collecting societies

Evolution or regulation?

Log on to music site using personalised encryption
e.g. voice/retina-based identification.

Real person on screen says - “Welcome John Brown.”
“What would you like to do today?”

“You choose:
• Download music
• Watch music video or add music to existing video/film
• Play a game
• Compose music
• Make music track/video/TV programme 

(contribute to financing/editing)
• Listen to the radio
• Be in the public performance (use virtual reality)
• Mix tracks
• Share files
• Make a CD/DVD and ship it to me
• Submit track for sale
• Order some refreshment”

“Let us decide” [base on personal profile or conduct 
health-check to ascertain mood]:

• With or without adverts?
• Where do you want to be in the world? Paris,

London, New York
• Where are you? At home, office, shop
• Where do you want to use the music?
• Choose your DJ
• If shop or office, who is your clientele/employees?
• How do you want to feel? Relaxed, upbeat, romantic

“Verify subscription or payment method and security ID”

“How do you want it?” 
• Select distribution method

“Automatic payment complete.”

Price determined by a combination 
of the following factors:

• Artist
• DJ
• Studio
• Genre
• Speed and size of download
• Popularity of track
• Use of adverts
• Whether I provide feedback (e.g. discount)
• Previous purchase history (e.g. discount)
• Time period for access content

(e.g. time-bound subscriptions)
• Ability to file share legally
• Distribution method 

(e.g. all-in-one device, TV, radio, internet)

“Your price includes a royalty to the artist, composer 
and record company.”

“How did you enjoy your experience, John?”

Box 6: “A day in the life of a user in 2010”
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Impact of future scenario on users 
and rights owners

In this section we outline the potential impact of the central
scenario on users and rights owners. In the following section 
we assess the impact of the scenario on PPL itself.

Users

In the central scenario, the unbundling of services and content
is of paramount importance – users and end-users will want to
access and consume content in multiple and flexible ways. This
will be funded by direct payment, being facilitated by payment
systems that automatically invoice large volumes of data and
streamline payments, and the more sophisticated use of
advertising (e.g. product tie-ins and placements). Legal digital
downloading is on a wide-scale basis, resulting in a significant
reduction in the sales of CDs; as a result, big brand retail high-
street shops close. There is an increased range and quality 
of content catering for a very wide range of tastes – audience
fragmentation has led to an expansion of diversity but not 
to a decrease in content quality.

Overall, the distinction between users and rights owners
becomes blurred, as content owners find it easier to 
access end-users and end-users find it easier to make 
their own content.

At the industry level, there is reduced “buyer power” from 
PSBs, replaced by increased buyer power from commercial
broadcasters who have undergone pan-EU and global
consolidation whilst maintaining localised content where
appropriate. There has been a reduction in the number of
content channels, which have become more focused and
profitable. The standardisation of formats and reporting 
data has been achieved on a global basis as a result of
technological innovation and a willingness on the part of users
and members to change, supported by government directives.

The content industry has been revolutionised through the
development of content “supermarkets” across music and 
TV (à la iTunes) in which content providers stock the virtual
“shelves” on a global basis, which can then be accessed by
end-users at their time of choosing. For example, UK users 
can then access US content without waiting for a distribution
deal to a UK broadcaster, as happened in 2004. This will have
radical implications for advertising-funded programmes and for
rights distribution markets, which often stagger rights releases
across the world. The key source of competitive advantage,
aside from the quality of content, will be positioning in the 
new version of the electronic programme guides. 

There is variable pricing of content, following the lead of other
industries: pricing driven by age, sales tracking, promotional
schemes, or even rarity of archival content, as outlined in Box
6. Associated with this is the development of a new core
competency in the media industry, the collection and use 
of “creative intelligence”.44 This will involve careful tracking 
and monitoring of consumer behaviour, performance metrics
and collaborative filtering and intelligent searching to serve 
up appropriate content to individuals for play-out, storage 
and re-use. DRM systems perform search, retrieval, sales, 
rights management and customisation functions on an 
automated basis.

Other user groups are revolutionised:

• Traditional radio stations decline as consumers demand
personalised content without adverts; 

• Public performance venues monetise music directly through
digital pay-per-play or subscription services rather than
playing CDs;

• Live public performance outlets decline as virtual reality
experiences grow; and

• Electronic gateways become the most significant user group
(e.g. iTunes) – “big may be best”, in which we see “tipping”
towards one or two gateways through network effects
following a battle between old-style telecommunications,
broadcaster and music companies.

Rights owners

“Power to the individual (creatives) away from organisations –
power to the companies that are close to these individuals”

The most fundamental change in this scenario is the decline
and restructuring of record “majors”. This involves the break-up
of the value chain into horizontal specialisations. Outsourcing 
is commonplace, where appropriate, following its use in the IT
and electronics industry (e.g. IBM, Flextronics). Up until the late
80s and early 90s there were a handful of major computing
companies providing end-to-end hardware manufacturing and
software development capabilities. In the 90s, this vertically
integrated industry became horizontally disintegrated with 
the advent of specialty “best-of-breed” packaged software
providers and niche manufacturers. Today we see the advent 
of the Electronic Manufacturing Services which are wholesale
outsourced manufacturing companies. Even design, the
ultimate “core competency” is becoming outsourced. It is easy
to see the analogy with the major media conglomerates where
the entire industry may become horizontally disintegrated.
Specialist companies, such as DRM companies, will evolve
especially as the conversion of content to digital formats is a
priority for content owners in the early period of the scenario.

Record companies restructure into A&R organisations, 
facing new competition from agent organisations from other
industries, such as films and the arts. The role and importance
of the majors depend critically on their contribution to the
creative process, through branding, customer understanding
and marketing. This is analogous to the trend in the film
animation industry in which Pixar has moved to a cheaper
location and its factor inputs are sourced from the cheapest
producers. In the situation above, where the industry becomes
horizontally disintegrated with even creation being outsourced
to “best-of-breed” niche suppliers, the majors will have to
redefine what their core competencies are. In some cases, 
as in the technology business, it may be design, brand, or
marketing capability. Certainly in the record business the brand
and A&R activities are perceived as core, but in these cases,
entrants from other industries can cross over and compete. 

44 Example: 10-15 yrs ago companies in the world used stocks, futures and bonds and
then the derivative market exploded (0.25m quoted stocks to about 8m derivative
variations). The opportunity for derivative data is infinite – users can create portfolios
of funds, change timeframes, link to other instruments and use hedges. The same
thing is likely to happen in music industry on a wide-scale basis and is already
happening to some degree.
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In terms of market structure, there is polarisation within the
music industry into global organisations, who offer truly global
scale for global artists, and small independent/performer-based
organisations – medium-sized organisations die away. New
entities, such as venture capitalists, enter the market to finance
new creative production while established performers take 
on the role of “mentors” to newcomers, replacing the role of
record majors. 

There is widespread convergence across the music and media
industry. The lines between distribution platforms – satellite TV,
terrestrial, cable, broadband – blur, resulting in a group of new
entrants (such as telecommunication companies, who began to
provide ring-tone content in the early 2000s). There are mergers
between music, film and advertising agencies to take
advantage of economies of scale and scope in creative
production of content.

As power moves towards the individual, record companies are
less likely to own copyrights; performers and composers will
take more control. There is a growth in the membership base
and a rise in the power of performer groups. Independents,
studios and individual performers become more powerful as 
a result of lower distribution and marketing costs (e.g. through
on-line and viral marketing) and begin to edit and produce
themselves without the need for record majors.

Table 10 summarises the impact on users and rights owners
of the central scenario.

Earlier, we highlighted that there are significant uncertainties
facing the central scenario. Certain drivers may become more
important in shaping the music rights management market with
the result that the central scenario developed (“What a beautiful
digital world”) will becomes less accurate as a reflection of
reality. Table 11, summarises the impacts on users and rights
owners these “market uncertainties” might have. 

Impact of future scenario on collecting 
societies and PPL

Irrespective of which scenario of the music industry
materialises, the analysis presented above highlights the 
need for PPL and other collecting societies to organise
themselves to be flexible in their organisational structure,
service provision and pricing. This will involve a greater 
degree of independence from rights owners, a diversification
into licensing of other forms of content and the pursuit of
commercial opportunities through joint ventures and alliances.

The following section outlines the potential impact of the
central scenario on collecting societies with a view to
stimulating thinking on how PPL and other collecting 
societies should prepare themselves now.

Collecting society – the “media services organisation”

In the central scenario, the new collecting society (“Newcoll”)
no longer competes with old-style collecting societies. It has
become a fully-fledged global independent (of rights owners)
media services organisation which partners with best-in-class
specialist providers of content management, licensing and
payment processors. It provides a menu-based service 
offering to users, who have become more sophisticated in 
their purchasing of licences (i.e. an increased demand for
genre/track-specific licences). Rights owners-based collecting
societies have been replaced – the duplication of collecting
societies in the early 2000s has been removed following joint
ventures, mergers and substantial corporate governance
reform. Automated translation makes operating in other
countries easier and cheaper – hence licensing and monitoring
users can be conducted by pan-EU collecting societies without
the need for local presence or contacts.

“What a beautiful (digital) world”

Users Reduced PSB buyer power; increased commercial
broadcaster buyer power

Development of content supermarkets

Collection of “creative intelligence” as a core competency

Sophisticated direct payment mechanisms

Decline of traditional PP outlets

Rights
owners

Fundamental restructuring of music industry – break-up
of value chain into specialist providers

Polarisation of industry into few global players and small 
independents/performers

Performers take more control over labels

Convergence between music and other entertainment/media
companies

Revenue
trends

Global industry revenues may grow to $60bn

Collectively and individually negotiated DRM fees may take up much
higher percentage of revenues

Source:  PricewaterhouseCoopers Analysis PWC
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A scenario for the future of music rights management
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Evolution or regulation?

Newcoll takes advantage of the specialisation wave flowing
through the music industry, resulting in more outsourcing and
alliances with specialist providers. This will be a response to 
a raft of new entrants with expertise in payment processing 
(e.g. credit card companies, banks), licensing and monitoring
(e.g. IT providers (Microsoft) and content management and
database design (Oracle)). 

Newcoll offers specialised licensing services to music
organisations, performers and (non-music) media companies. 
This starts with the licensing of TV content, following the
liberalisation of the TV distribution market (following the 2003
Communications Act).

The current licensing model is revolutionised: “micropayments” 
are the norm, in which royalties are collected automatically 
on usage, not based on ex post reporting by the user. This
requires JVs/partnerships with technology or network provider
organisations to ensure that payment processing is embedded
into the technology. With the advent of digital data and XML

Extensible Markup Language, digital tagging and identification
has enabled data and music identification and tracking. This
has greatly streamlined the process of real-time inventory and
supply chain management. Consequently payments can be
proactive and embedded into the playout process, rather than
reactive or retroactively collected. A good example of how this
must be managed is the telecommunications business which
has accounted for billions of dollars over millions of micro
transactions and minuscule amounts. Simultaneously there is 
a trend toward providing a “utility” type of entertainment where
term or volume licences are subscribed to, allowing users
access to certain catalogues or even entire libraries of music
content for a flat fee. 

Newcoll provides new services based upon the valuable
information it collects to monitor usage and then distribute
royalties. For example, it sells user data to music creators and
broadcast business to provide insights on consumer demand,
usage and payments.

Loss of
importance of
music compared
to other forms of
entertainment

Technology
scares/
Predominance
of an ageing
population

Decline in
economic growth
and increased
political
protectionism

Over-regulation
of the industry

Users Demand for
music falls

Use of music less
direct; input into
other forms of
entertainment
(e.g. games)

Take-up and use of
new technology
inhibited

PP outlets
important given
lack of confidence
in technology

Old and
mainstream
repertoire popular

National PSBs,
music
organisations (e.g.
orchestras) and
venues play more
important role in
using music

Regional
consumption tastes
important

Less demand for
pan-EU licences
and blanket
licences

National/regional
consumption
patterns more
important

Rights owners Decline in size of
industry – exodus
of creative people
from the industry

Winners are those
organisations that
diversify their
content and
distribution
businesses

Reliance on
royalties from
alternative music
usage e.g. royalties
from ring-tones,
games and themes

No major
restructuring of
music industry

Small may be best
– decline of global
organisations into
local/regional units

Depth of
collection,
particularly from
PP outlets,
becomes more
important

Decline in creative
investment in
the industry

Collecting
societies have
difficulties dealing
with international
bodies as a result
of increased
national and
EU regulation

Depth of collection
from national users
becomes more
important as
revenues from
international
sources become
more difficult
to collect

Significantly lower
global industry
revenues

Collecting
societies and DRM
companies
become more
important

Revenues overall
relatively stable
at $40-$50 bn

Share of record
companies and
collecting societies
relatively stable too

Revenue streams
become more
localised and
dependent on
depth of collection

Revenue streams
become more
localised and
dependent on
depth of collection
as revenues from
international
sources become
more difficult
to collect

Revenue trends

Source:  PricewaterhouseCoopers Analysis
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In this section we discuss the regulatory changes proposed 
by the Commission and introduce the issues they raise for the
key stakeholders in the rights management industry, bearing 
in mind the central scenario for market development outlined 
in Section 6. These issues are discussed in more detail in
Sections 8-11.

Regulatory approach proposed 
by the Commission

The regulation of intellectual property within the EU is 
complex and multi-faceted. The regulatory framework 
operates at three levels:

• A series of European Copyright and other IP-based
Directives;

• National copyright legislation and tribunals which 
adjudicate on the level and structure of collecting 
society tariffs; and

• National and European competition authorities, who
occasionally are asked to respond to complaints of
excessive tariffs or a refusal to supply IP.

The new EU Communication on rights management45 sets out
the Commission’s (in particular DG Single Market’s) interest 
in the future of collecting societies. The Commission is
championing a regulatory solution that exposes collecting
societies to a mixed system of competition and regulation. 

The Commission emphasises among other things, the
principles of “transparency” and “accountability”. The
Commission focuses on enabling choice for rights owners 
and users while ensuring that collecting societies are operating
efficiently and charging “fair” tariffs. 

These principles are consistent with harmonisation, the
promotion of an EU Single Market, for instance through the
harmonisation of copyright, and efficiency improvements
through liberalisation and competition. 

The Commission focuses on the role of rights owners. It does
not consider the role of users or regulatory obligations that
should be imposed on them in its proposals. These could
include obligations relating to reporting or data provision to
ensure that the collecting societies can fulfil their functions 
for rights owners. We develop this point further in Section 9.  

The Commission believes that territorial restrictions in the
administration of rights are not indispensable with the advent 
of new media and technology. The Commission can point to
their recent decision on simulcasting (see Box 8: Simulcasting
decision) which demonstrates how new media and technology
has facilitated both a new type of music usage (and hence
electronic usage reporting and monitoring) and a means 
for rights management to transcend national borders.

At the same time, the Commission has questioned the ongoing
role of national rights administration given the pro-Single
Market stance:

“whereas rights may be owned on a national basis and indeed
exploited on a national basis, it remains to be seen whether
they need to be managed on a national basis. The golden
principle of the “Internal Market” is that discrimination on 
the grounds of nationality is prohibited.”46

The Commission has acknowledged that national IPRs are a
key driver in the development of the music industry in its earlier
Copyright Directive 2001. However, the way in which these
rights have been traditionally collectively managed has raised 
a number of issues for the Commission and the other parties
concerned e.g. users, rights owners, collecting societies,
particularly from a competition law perspective. 

Regulatory approach proposed by the
Commission and the scope of its effect7 Music collecting societies

Evolution or regulation?

45 “The management of copyright and related rights in the internal market”,
Communication from the Commission to the Council, the European Parliament
and the European Economic and Social Committee, 16th April 2004.

46 D. Wood, “Collective management and EU competition law”, V SGAE Conference
on Intellectual Property Competition and Collective Management, November
2001.
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Regulatory approach proposed by the
Commission and the scope of its effect

Music collecting societies
Evolution or regulation?

While the Commission has stressed that the existence of
national IPRs is consistent with EU Law, the management 
of these rights must still adhere to EU Competition Law. 
The application of Competition Law to this sector is, 
however, challenging for a number of reasons:

• The industry relationships and workings are very complex, 
as this report highlights;

• There are many different rights owners, users and end-users
(consumers), each of which has their own objectives and
views on how music rights should be managed; and

• The traditional distinction between the “firm” and “consumer”
is less clear in rights management than in other industries. 

It may be the case that traditional forms of music usage (e.g.
public performance) could not be easily managed by agents
from outside the country of use. This is because the cost of
identifying and licensing PP outlets is very expensive47. In
addition, it is worth considering whether the simulcasting
arrangement actually facilitates free trade and competition
across member states or rather provides convenience and 
low-cost licensing for a particular user group.

Scope of the effects of regulatory proposals

In the remainder of this report we discuss the key issues 
the regulatory changes proposed by the Commission raise 
for different categories of stakeholders in the music rights
management industry. Each section deals with a separate key
issue, reflecting the general themes and ideas communicated
by the Commission and other stakeholders. In Sections 8 
and 9 we examine the Commission’s proposals on increased
“choice”, the introduction of competition and efficiency in 
rights management and the implications of these proposals
(summarised in Table 12). Although not explicitly mentioned 
by the Commission, the issue of “fair pricing” is an important
implication of other proposals and is discussed in Section 10.
In Section 11 we assess the need for formal regulation in the
industry and evaluate the Commission’s overall proposals.

To summarise, the issues we examine, together with the key
questions we focus on are presented below: 

1 “Choice” for users and for rights owners (Section 8);

- What are the cost implications of more user choice for
collecting societies?

- How will individual rights management affect rights owners
and users?

- What is the scope for introducing competition between
collecting societies and what are the implications of this?

2 Efficiency (Section 9);  

- Which mechanisms can be used to improve the cost
efficiency of collecting societies? 

3 Fair pricing (Section 10); and

- How do collecting societies and the Commission currently
determine a “fair price”?

- What mechanisms can be put in place to ensure rights
owners receive an appropriate reward and users pay 
a reasonable tariff? 

4 Regulation (Section 11) 

- Is formal regulation needed and what should it look like?

Regulatory impact assessment

Table 12 provides a summary of the potential impact 
and implications for each issue and stakeholder.

47 Other national collecting societies could, however, negotiate with other collecting societies to do this on their behalf.
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Regulatory approach proposed by the Commission
and the scope of its effect

Music collecting societies
Evolution or regulation?

Increase in cost base

Group

Rights owners -
small

Users -
broadcasters

Users - PP

User choice –
re. licences

Receive more
revenue as cost
of blanket licence
increases

Specific licences may
reward the “best” smaller
labels/performers more
than when there is a
blanket licence

Niche/branded outlets
win as they pay for
what they consume

Large broadcasters
face increase in blanket
licence price and, as a
result, may complain

Niche/branded
outlets win as they
pay for what they
consume

Large PP outlets face
increase in blanket
licence price

- re. collecting
societies
(admin fee)

Rights owners –
individual vs.
collective

Regulatory proposal

Rights owners -
large

Large collecting
society

Small collecting
society

Increase in cost base

Reduction in costs as
a result of competition
constraints – likely to
favour large societies,
who can exploit
economies of scale
and scope

Will force more accurate
cost allocation to ensure
like-for-like comparisons

May not receive
quality of service
if there is
competition on
costs between
collecting societies

Without an adjustment
for the quality of service
(e.g. accuracy of
distribution), they will
lose out as less likely
to receive accurate
payments as collecting
societies drive
down costs

Benefit from lower
administration fees in
the short-term; lack
of investment in
quality and range of
music might have a
negative impact on
their businesses in
the long-run

Benefit from lower
admin fees in the short-
term; lack of investment
in quality and range of
music might have a
negative impact on
their businesses in
the long-run

Reduction in costs but
likely to lose out for
reasons provided.

Will force more
accurate cost
allocation to ensure
like-for-like
comparisons

May shrink towards PP
collection only

Revenues fall and costs
increase but efficiency
improves as a result
of competition with
individual rights
management

Negotiate
individually; might still
use agent (collecting
society or other)
if concerns about
impact on
promotional activities

Likely to choose
collecting society

Lower net
distributable revenue
(as a result of lower
revenues from large
members covering
PPL costs)

Negotiate individually
with large rights owners

May be more difficult
to have one-stop-shop
licence

Small broadcasters
might set up their own
collecting society to
offset power of large
broadcasters

May benefit if royalties
are not collected;
however, likely that
their tariffs will increase

May shrink towards PP
collection only –
ultimately this might
lead to consolidation
towards 3 or 4 large
collecting societies
or ultimately 1.

Revenues fall and costs
increase but efficiency
improves as a result
of competition with
individual rights
management

Efficiency Lower cost base

Ensure clarity of
distribution of funds
(e.g. vis-à-vis hold-
backs of international
funds due to cultural
contributions)

Should receive
higher net
distributable
revenues

Should receive
higher net
distributable
revenues

More likely to
receive lower tariffs
given bargaining
strength

Less likely to
receive lower
tariffs given lack
of bargaining
strength

Cost benchmarking
may reveal inherent
weaknesses of small
collecting societies,
given economies
of scale and scope,
and result in further
collaboration/
consolidation

Source:  PricewaterhouseCoopers Analysis
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In this section, we examine the effects of the Commission’s
proposals for increased choice for users and for rights owners
and for introducing competition between collecting societies. 

Choice for users

The Commission is keen to emphasise that users, as the
consumers of the music industry’s final product (who, in turn,
serve end-consumers), should have choice over how and what
licence they must purchase. In theory, this choice could include
the choice to purchase a licence from any collecting society, 
or indeed any organisation it chooses, from any country. 

Based upon our scenario, collecting societies could face
demands for:

• Pan-EU or global licences, particularly from a globalised,
consolidated commercial broadcasting sector. Such
broadcasters might wish to buy either a blanket or 
specific licence; and

• Genre, track or artist-specific licences as a result of the
move towards more personalisation.

Rights owners that are likely to benefit from the change include
the smaller, niche labels and/or performers who gain from the
use of specific licences versus a blanket licence structure. 
In terms of users, niche/branded outlets will win as they
become better able to pay for what they actually consume. 

We understand that traditional public performance outlets 
e.g. clubs, pubs and shops etc. do not require pan-European
licensing to the same degree and in the short-term are unlikely
to demand anything different from the blanket licence they
purchase currently. They represent relatively low usage of the
repertoire and the costs associated with genre tailored licences
may outweigh the benefits.

As a consequence, collecting societies will be driven to
unbundle their blanket repertoire licences and offer a “menu” of
licences as a result of the change. With so many more different
types of licence to enforce and administer, collecting societies
will face increased costs. The fee levied for blanket licences 
will therefore have to increase as a result. This will affect large
broadcasters/PP outlets in particular, who may complain. 

Specific licences will be subject to variable tariffs. Allocative
efficiency can be increased as it will be possible to reflect
better the costs of providing particular types and quantities 
of music consumed in the licence fee paid. Where demand for
a particular licence is low it may not be produced as the costs
associated with its enforcement and administration may
outweigh any benefits. 

Choice for rights owners

The interests of rights owners have been explored in a number
of leading cases in Europe. The most recent of these is the
Daftpunk case48 in which the rights owners sought to manage
the rights to digital usage themselves whilst delegating the

management of all other rights to a collecting society. 
In general, free choice for rights owners involves the option to:

• Individually or collectively manage all or a subset of their
rights; and

• Choose the collecting society that will manage rights set
aside for collective management.

Free choice for rights owners is already possible in some
countries given the specific national laws concerning rights
management. In the UK, for example, record companies are not
obliged to delegate the management of rights to a collecting
society. In practice, collective management usually is chosen
and this can be explained by a number of reasons, as outlined
in Section 4 (e.g. collective administration lowers 
transaction costs).

Free choice for rights owners will have a number of
implications for the music rights management industry. 
We discuss these implications from the perspective 
of rights owners and from the perspective of users.

Implications from the perspective of rights owners

Record companies and large multi-national artists may choose
to manage some rights individually. Table 13 illustrates the 
use of collective vs. individual rights management under
different scenarios.

One outcome may be that record companies license
individually with the most profitable users, the broadcasters,
leaving collecting societies to deal with the more expensive
public performance outlets. This use of “cream-skimming” 
(see Box 7) will likely result in higher average tariffs for the 
PP outlets, as a result of a slightly reduced cost base being
recovered over a much smaller revenue base. 

Some rights owners may choose to continue using an agent
(collecting society or other) if they are concerned about 
the impact of using individual rights management on their
promotional activities, or they consider the cost implications
too onerous on them.

Implications of the Commission’s proposals
on increased choice and competition8 Music collecting societies

Evolution or regulation?

Rights owner

User

Large
(e.g. TV broadcaster)

Small
(e.g. hairdresser)

SmallLarge

UnclearIndividual

Collecting society
or other organisation

Collecting society
or other organisation

Source:  PricewaterhouseCoopers Analysis

48 Banghalter et Homem Christo v Sacem (so-called “Daftpunk” Decision), 
case COMP/C2/37.219, decision of 06.08.2002.
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Some record companies and large multi-national artists might
choose to manage their rights individually but outsource some
of the functions. They could do this as a “whole” to a pseudo
“collecting society”, or break-up the tasks into components
(e.g. data management, licensing and enforcement), which
could be outsourced separately. This separation could be
driven by market and commercial pressures not by a regulator.
This could be both an opportunity and a threat to PPL. 
We discuss this further in Section 12.

Other implications of individual rights management include a
weakening of the bargaining power of record companies with
large users, leading to sub-optimal licence terms for the record
companies. In addition, small record companies who do not
have sufficient scale to manage their own rights may suffer. 

In the longer-term, the smaller segment of the music industry
would decline as a result, and would no longer “feed” the larger
segment (as occurs in the independent TV production sector
which feeds the producer-broadcaster segment through
content and acquisitions (e.g. Planet 24 being bought by
Carlton in the UK)).

Implications from the perspective of users

A key implication of the change will be that users may no
longer be able to buy one-stop-shop licences. Large rights
users may respond by placing pressure on rights owners to
negotiate individual deals (as has arguably occurred with MTV
and independent record companies). The collecting societies’
role would remain unchanged; however, it is possible they
could lose their most profitable rights. Alternatively, users could
set up their own licensing body – e.g. a broadcasting collecting
society – to protect their interests more effectively and deal
with the record companies.

Implications of introducing competition

Traditionally, a monopoly such as PPL could be regulated 
on a formal basis and this is one interpretation of where the
Commission is moving towards in its Directive. Yet it is worth
exploring whether competition within the market could be relied
upon to incentivise the society to be productively efficient, 
thus negating the need for such formal regulation.

A key implication of the increased choice which the
Commission proposes introducing into the rights management
market will be the stimulus this gives to competitive pressure
within the market. Competition between individual and
collective rights management is likely to spur on improvements
in cost efficiency in collecting societies as they vie for new
member mandates. However, focusing on cost reductions 
may result in a reduction in a quality of service provided 
by the collecting societies. 

Competition could also be further introduced to the market 
as a bi-product of the introduction of new media rights and
technologies, a development which has begun to open 
up the possibilities for cross-country management of rights. 
In the Simulcasting decision (see Box 8) the Commission “gave
the go-ahead to” the principle of a set of bilateral agreements
between national societies that facilitated the collective
management of a right on a pan-European basis and
introduced competition on the administration fee, which 
is separated from the royalty charge, the “licence” fee, 
as we will discuss below. 

Therefore, societies can compete to manage simulcast rights
for owners in different countries, and rights owners benefit from
the increased cost efficiency of their chosen society through
the provision of a one-stop-shop. However, the licence fee is
the same whichever society it is purchased from and therefore
whether or not users receive any financial benefits (aside from
being able to purchase one licence for the whole of Europe) 
is not clear.

If this competition is effective then this will at least ensure that
there is an incentive for collecting societies to be productively
efficient in the costs associated with these activities. 
However, since collecting societies incur a degree of common
costs across all their activities (monitoring, administration,
distribution) it is possible that a degree of competition in a
limited sub-set of a society’s activities will lead to productive
efficiency in a wider set of the society’s activities. The strength
of this incentive depends on the level of common costs in the
society, which again is a matter for further empirical analysis.

In the case where societies compete on administrative cost –
to be the most cost efficient society - they aim to maximise 
net distributable revenue to members and therefore attract the
most new members. There are different potential long-term
outcomes of this form of competition:

• An equilibrium is reached where societies bring down their
costs (to similar levels) and societies co-exist with rights
owners joining the lowest-cost society. In collecting
international revenues, the rights owner will consider the
costs and benefits of doing the work itself (directly, through
an outsource provider or through joining the national society
(and incurring management costs)) versus paying the “local”
society a fee; and/or

Implications of the Commission’s proposals
on increased choice and competition

What is cream-skimming? “Cream skimmers” take
advantage of an incumbent's price when it is based on an
average of heterogeneous costs. They serve the low cost
portion of the market and price below the incumbent.

Where has it happened? The postal industry provides an
example of potential cream-skimming: commentators
believe that cream skimmers in the United States would
serve cities and leave rural areas to the universal service
provider because they assume that the cost of delivery 
to rural areas is much higher than the cost of delivery 
to cities.

In the insurance industry, cream-skimming relates to 
a process whereby an insurer tries to select the most
favourable individuals with expected losses below the
premium charged (or the capitation payment received) 
in order to increase profits. Cream-skimming can make 
it difficult or impossible for individuals with high expected
losses to purchase private insurance.

Box 7: The potential for “cream-skimming” 
as a result of individual rights management
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Evolution or regulation?

• Alternatively if one society is able to attain a lower cost 
than all other societies then in the long run it will attract 
the membership of all rights owners, as long as it can offer
access to the repertoire the user demands. The outcome
may eventually be that one society holds the mandate to
manage all rights – “tipping” the market, which could mean
the breakdown of the bilateral agreements that facilitated the
competition in the first place. This could occur if a particular
society started from a position of strength e.g. through
accessing higher economies of scale and scope. For
example, PPL may already have an advantage over its
competitors because its holds the mandate to manage a
larger repertoire and therefore can recover its fixed common
costs over a larger number of rights owners. We would 
also expect a decline in the number of smaller collecting
societies in the EU. They may, instead, act as licensing
agents for a centralised collecting society or a group 
of EU regional collecting societies; and/or

• The accuracy of distribution is reduced to save costs,
resulting in fewer payments to smaller rights payments 
in particular.

In the scenario where societies also compete on licence fees
this potentially may not benefit members or users for the
following reasons:

• The licence fee would be driven down by competition
towards the management cost (akin to the result expected in
Bertrand price competition where price approaches marginal
cost). Therefore users would benefit in the short term, whilst
rights owners would suffer from lower royalties; and

• In the long term it is possible that the lack of royalties 
as a reward for creation and promotion of music and as a
supplement to the already declining revenues in the music
industry could mean that the industry declines relatively
quicker (than it is doing so now) and users of rights will
eventually find the choice of music repertoire will stagnate.
We understand that usage of the repertoire is skewed
towards newer recordings from the last 3-5 years, with
catalogue recordings used relatively less. Also, a focus 
on costs per se might result in lower quality distribution 
to rights owners given the cost-quality trade-off.

Simulcasting is the simultaneous transmission by radio
and TV stations via the Internet of sound recordings
included in their broadcasts of radio and/or TV signals.
On 16 November 2000 the International Federation of the
Phonographic Industry (IFPI) applied to the Commission
for exemption under Article 81(3) of the Treaty, in respect
of an Agreement between record producers’ rights
administration societies for the licensing of “simulcasting”.

The Agreement sought to facilitate the use of multi-
territorial licences for simulcasting activity, enabling
collecting societies to grant “one-stop” licences covering
all the territories in which the local producers’ collecting
society is a party to the Agreement. 

The Commission “gave the go-ahead to” the principle of
a set of bilateral agreements between national societies
that facilitated the collective management of a right on 
a pan-European basis. However, the Commission felt 
that the current amalgamation of copyright royalty and
administrative fee significantly reduced the prospects 
of competition between collecting societies. The
Commission argued that the confusion between the 
two elements of the licence fee prevented “prospective
users from assessing the efficiency of each one of the
participating societies and from benefiting from the
licensing services from the society capable of providing
them at the lower cost.”

Following recommendations made by the Commission,
parties agreed to the implementation of a split between
the copyright royalty and administration fee.

Box 8: ‘Simulcasting decision’49

49 Commission Decision 8 October 2002, Case No COMP/C2/38.014 – IFPI “Simulcasting”.
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The UK utility industry in the early 1990s

The simple figure below demonstrates some of the issues
faced by those who sought to introduce competition, and
regulation where needed, into the electricity industry in
1991 in the UK. Realising that the activities of generation,
transmission, distribution and supply of electricity differ
significantly, both in terms of function and their “place” in
the table above, the government sought to adopt different
approaches in each aspect of the process:

• Generation – competition is feasible and desirable and
was introduced (e.g. PowerGen vs. National Power);

• Transmission – transmission competition is neither
feasible nor desirable given the national natural
monopoly features of transmission;

• Distribution – the same argument applies albeit 
on a local basis. It has been desirable to introduce
competition, but it has not been feasible (because the
regional distributors have been able to capture the
market for connections, for example). Consequently,
regulation has been introduced.

• Supply – Here the government has identified that
competition in the supply of electricity direct to the
customer is both feasible and desirable.

To summarise, the approach adopted enables the
introduction of competition where it is both feasible and
desirable, with a different approach being adopted in the
other cases – principally forms of regulated monopoly.

The comparison to the utility sector should not be
overemphasised. PPL is in the middle of the music value
chain, as an agent on behalf of rights owners; there is not
such a body in the utility value chain.

The rights management industry

In the US, composers, authors and publishers have the
option to join any one of three societies – ASCAP, BMI or
SESAC. ASCAP was the only society until 1939 when BMI
was set-up (by broadcasters) to act as an alternative source
of music to ASCAP. Here, commentators have argued that
competition has had a number of potential detrimental
effects, including:

• Competition means that low-margin users are not
necessarily licensed, enabling them to consume the 
music for free, and limiting the revenue available to
owners. This effect is large relative to that of a one-society
country, as societies in the US will be collecting against 
a smaller repertoire.

To determine whether competition is likely to work in the
context of PPL, we need to assess where PPL sits in the
figure above. We believe that whilst competition of some
kind is largely feasible it may not be desirable. We consider
that licensing activity may have some natural monopoly
tendencies, particularly for public performance. 
Hence, the Commission might require PPL to provide non-
discriminatory, fair and reasonable access to the licensing
database to potential entrants who wish to license and
distribute to compete with the incumbent collecting society.
The other functions of monitoring, distribution and payment
processing seem to be areas in which competition may be
feasible, if not desirable, given the potential for duplication 
of activities. 

Box 9: The feasibility and desirability of competition in the UK utility industry in the early 1990s 
and in the rights management industry

Source:  “Regulatory reform: an appraisal”, J. Kay & J. Vickers, 1990
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Whilst collecting societies have existed for many years 
and have been “tolerated” by competition authorities, 
the challenge for collecting societies continues to be to
demonstrate the existence of the productive gains associated
with a natural monopoly described above. This is increasingly
important given:

• The current structure of collecting societies may not be
productively efficient. In many countries, there seems to 
be considerable duplication of costs between societies, 
who engage in the same activities for different parties 
(e.g. authors/composers and record companies);

• The development of DRM technology enabling more
individual rights management in principle and the increasingly
demanding and litigious users and rights owners; and

• The new categories of rights, which cause tensions about
who owns the rights. 

There are a number of market-based and regulatory solutions
to ensure that collecting societies are “productively” efficient.
The Commission has focused on improving governance 
and competition between collecting societies, following the
Simulcasting decision (see Box 8). We have already discussed
the scope for competition to improve productive efficiency 
(in Section 8). Here we discuss the scope for improved
governance before turning to the use of intra- and inter-country
collaboration and the use of benchmarking. 

Improved governance and the role of users

The first step that the Commission is focusing on is to
introduce a pan-EU Directive on good governance for
collecting societies. This will attempt to bring about further
harmonisation in structure, remit, operations and tariff-setting
across the EU. 

Our view is that this is a welcome and reasonable proposal 
and is a necessary, but not sufficient condition, to improve
efficiency. We believe that the same proposal should be aimed
at users also, in terms of moving towards more standardisation
of usage reporting across the EU. There are precedents for
these requirements in the requirements placed on users of
stock exchanges although these are more compelling for stock
exchanges than collecting societies, given the different inter-
relationships within the industry and the higher potential impact
of “rogue” traders on the financial markets (see Box 10).

An extension of this approach, or indeed a replacement, 
would be for PPL to push for the implementation of a voluntary
pan-EU code of practice, which applies to both rights owners,
collecting societies and users. This code of practice should
learn the lessons from previous codes related to competition
concerns (we summarise two codes of practice in Box 11) 
or more general corporate governance issues (re: Cadbury
Report in the UK), which seem to be:

• The need for a strong independent oversight authority 
and disputes mechanism; 

• Commitment to the code upfront through a regulatory
measure (undertaking or Act of Parliament) or public 
pressure; and 

• Clarity of the processes and terminology used in the code.

Intra- and inter-country collaboration

In terms of efficient organisation the Commission may examine
the degree of duplication of activities between collecting
societies, although it would have no formal powers to change
this. However, making efficiency savings through consolidation
of societies is not straightforward given issues of governance
and the incentives of members and users.

The current market structure of collecting societies both
nationally and internationally has developed over time 
in response to the development of the music industry. 
There is more pressure now towards more cooperation 
and consolidation due to the following factors: the falling
profitability of their members; the scope for increased royalties
through international cooperation and increased productivity;
and the demand from users for cross-border licences, 
as highlighted in Sections 5 and 6.

In some ways, the current rights management structure is 
not the structure one would design given a “blank page”. For
example, in the UK there are a number of collecting societies
some of which share the same users and/or members and
hence there is considerable duplication (allocative inefficiency).
On an international basis, there is also scope for cooperation
between different societies to improve productive efficiency
and the service provided to members and users. If we accept
that some activities of collecting societies are natural
monopolies, it follows that there is potential for increased
economies of scale and scope in some cases if societies 
were to collaborate or merge.

At an international level, we note that currently PPL is
continuing to reach bilateral agreements between its
international counterparts to facilitate an increased flow of
royalties across borders to its members. Importantly, we note
that these arrangements only concern those rights that at
present are managed on a national basis (setting aside new
media rights management e.g. simulcasting) although it is
possible that even these rights could be competed for on 
an international basis.

Cooperation between societies within a country, in terms of
sharing information and costs, would be expected to reduce
average costs. This, in turn, would increase the royalty
payments to members and could reduce licence fees for users
if a portion of the cost savings were passed on. We discuss
this issue further below.

The scope for regulation to improve
efficiency in rights collection9 Music collecting societies

Evolution or regulation?
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There are similarities between PPL and the London Stock
Exchange (the “LSE”), in that the LSE operates for both
listed companies (the equivalent being the rights owners)
and the brokers (users). In summary, the LSE provides the
following services to:

• Issuers (listing companies) - attracting companies to the
market and developing and maintaining relationships; and

• Broker services – deliver price formation and liquidity
services through robust trading systems.

The following features of the LSE arrangements are 
of direct relevance to the issues facing PPL:

• It charges both users and issuers for its services given 
its independent standing (unlike member-owned PPL);

• User fees are based upon:

- Trading access and subscription charges;

- Trading and transaction charges (depending on services
used); and

- Technical connectivity (depending on issuer location,
trade volumes, trade values).

• Services to issuers include:

- A deep and liquid pool of investment capital, including
support on maximising the value of a listing;

- Providing trading platforms;

- High quality, real-time prices, news and other
information; and

- Derivatives.

• Issuer fees include:

- Admission fees which depend on number of shares,
opening price, whether the company is UK or
international, whether the company has issued
securities before (determining requirement for
professional listing fees); and

- Annual fees which depend on market capitalisation,
whether the company is UK or international and the 
type of security.

There are listing requirements for both issuers and users:

• Listing requirements - securities need to be admitted 
to the official list by the UK Listing Authority 
(division of the FSA) and comply as follows:

- Be incorporated under UK law (or relevant);

- Provide 3 years worth of audited accounts;

- Have independent trading track record for 3 years;

- Its directors must have appropriate experience;

- Have 12 months of working capital;

- Have independent operations;

- Following listing, have a minimum of 25% of shares 
in public hands;

- Its market capitalisation should be greater then £700k,
and usually expected to be much larger;

- Fulfil continuing obligations, e.g. information that 
might affect share price should be made available 
to all investors at the same time; and

- Users need to be authorised by the regulatory body,
FSMA, or foreign equivalent.

• Stock exchanges establish competitive advantage 
through superior reputation, liquidity (liquidity is important
because it results in lower costs for participants by
encouraging narrower spreads and minimising the price
impact of trade executions), the use of price and market
data, technology and market services and the level 
of supervision and regulation.

• The LSE plays an important role in bringing two sides 
of the market together:

- Providers of two-sided networks must ensure there 
are sufficient buyers;

- There is a need to create a “centre of excellence” 
where companies and intermediaries are attracted. 
Exchanges need to be attractive to both groups;

- A loss of business on one side is sufficient to induce a
loss on the other side. The strong competitive pressure
faced by an exchange in the secondary market also
means that its business in the primary market is 
under threat; and

- Claims that the two-sided nature of the market means
that “competitive pressure on the LSE’s broker services
also means competitive pressure on the LSE’s 
issuer services”.

• The LSE faces strong “buyer power” - large international
intermediaries have the ability to move liquidity and
therefore issuers (over time). The top five wholesale
brokers alone account for 40% of all trades.

Box 10: London Stock Exchange50

50 LSE website (www.londonstockexchange.com) and “London Stock Exchange issuers
fees – Report of the OFT’s investigation”, Office of Fair Trading, March 2004, oft713.
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A merger between societies could also lead to cost savings
and in some cases these could be relatively higher savings
than experienced through information sharing or joint ventures.
Yet the increase in market power associated with a merger
could mean that these (increased) costs savings are not passed
on to users and indeed there could even be an increase in the
licence fee. So whilst rights owners would benefit, users might
be worse off. It seems that collaboration, by whichever means,
implies a form of regulation either through national or EU
merger (albeit related to specific transactions or joint ventures)
and ongoing antitrust control.

International co-operation between collecting societies could
benefit rights owners through identifying untapped user
royalties: we understand from PPL that there is qualitative
evidence, at least, of untapped royalties across the EU.
However, there are three main barriers to cooperation:

1 Some countries only grant remuneration rights rather than
exclusive rights;

2 We understand that there are significant issues on differences
in national society arrangements that mean that there are
barriers to the development of bilateral agreements e.g. 
the relationship between GVL and GEMA53, and the local
restrictions on performers, as discussed above; and

3 There is a cost-benefit trade-off for collecting societies 
and their membership to consider, given that new members
dilute the royalties received by existing members.

In addition, bilateral agreements between national collecting
societies have the potential to raise competition issues in terms
of the possibility that they are facilitating market sharing and
therefore may not be sustainable in the long term if national
borders on the management of rights are viewed not to exist
given the advancement in technology (and hence should
benefit from an exemption under Article 81 (3) of the EC 
Treaty) – see the Simulcasting decision, Box 8.

In addition, the objective of competition between societies 
has a tension with other objectives, e.g. the creation of 
a one- stop-shop for users. However, the general point is
whether competition between collecting societies is achievable
and consistent with the issues outlined earlier in this section. 

Use of benchmarking

There are significant opportunities as well as problems in
benchmarking costs and revenue between collecting societies
to drive efficiency improvements. Benchmarking requires
regular and accurate data. However, considerable differences
exist between collecting societies (relating to remit, depth 
of collection, accuracy of distribution, degree of user choice,
effectiveness of national copyright laws and rights allocation),
as highlighted in Section 5. These differences will need to be
reflected in the data in order that meaningful comparisons 
can be made.

Collecting societies offer different levels of service in terms 
of breadth and depth of licensing, member group and degree
of independency from author collecting societies. Other factors
will impact on the cost base: the degree of local regulations
and the rights being licensed. Therefore it is very difficult 
to make comparisons across societies so that a relevant
benchmark (e.g. cost/revenue ratio) can be attained for the cost
of providing different services and the efficient cost of doing so. 

The use of cost comparisons moves collecting societies into
the realm of regulated utilities, which have regulatory accounts
and regular formal benchmarking, which can involve the
construction of a benchmark based upon the average of the
lowest rates. Were this to be the case, the Commission should
be aware of a number of differences between a collecting
society and a utility.   

In February 2004, the UK Office of Fair Trading reviewed
the effectiveness of the mandated code of practice
applied to supermarkets and their suppliers following the
2000 Competition Commission monopoly report51. The
OFT noted that the fear of reprisals from the supermarkets
precluded the suppliers providing concrete evidence on
the application of the code. There was also concern about
the use and application of the term “reasonableness” 
and how it can be interpreted on a very subjective basis.

No cases were formally progressed to mediation (which
the supermarkets would have to pay for), although the
OFT did receive a formal complaint. The supermarkets
had noted that their behaviour had not changed since 
the introduction of the code. 

The OFT decided that it would undertake a compliance
audit of the supermarkets’ dealings with suppliers using
its monitoring powers in paragraph 2 of the undertakings.
This audit will be made public in due course.
The Australian collecting societies adopted a voluntary
code of practice from 1 January 2002. The code focuses
on member-side issues, such as the distribution of
remuneration and licence fees, expenses, governance,
accountability, complaints and disputes. The application 
of this code was reviewed in September 2003, which
concluded that there was “a high level of ‘compliance
generally by collecting societies with [the] code’. Its
importance was emphasised in many documents sent 
out to members and licensees; there was a great deal of
educational material that was put before the Review; and
the number and nature of complaints, and the manner 
in which they were dealt with, did not suggest the code
was not generally observed. There were, however, some
instances where it appeared a complaint involved some
undue delay or failure to provide adequate explanation 
of a problem”.52

Box 11: Codes of practice applied in the 
UK and Australia

51 “The supermarkets code of practice: report on the review of the operation of the code
of practice in the undertakings given by Tesco, Asda, Sainsbury and Safeway to the
Secretary of State for Trade and Industry on 18 December 2001”, February 2004, 
OFT 697, Office of Fair Trading.

52 “Report of Review of Copyright Collecting Societies: Compliance with their Code 
of Conduct for the Year 1 July 2002 to 30 June 2003”, The Hon J.C.S.Burchett, 
QC Code Reviewer.

53 PPL considers that the GVL-GEMA
deal is a historically inefficient deal.
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Unlike for other regulated sectors subject to cost
benchmarking, collecting societies have to serve both users
and rights owners given that they operate as an agent. An
airport, postal or telecommunications operator, electricity
distribution or water company sets tariffs to recover its own
costs; the quality of payment distribution from these tariffs is
important for the company itself to ensure financial viability but
does not dictate whether they win business or not. This quality
of service is, however, important for a collecting society when 
it competes to manage the mandates of rights owners. 

Regulators are also increasingly interested in the quality of 
the service provided by companies to users to ensure that 
this is not compromised in the drive to reduce costs under the
framework outlined above. In some cases, the maintenance 
of a high quality of service to users has been incorporated
formally into the regulatory framework through a variety of
mechanisms. Collecting societies have to provide a quality
service to both users and rights owners. Therefore, the 
quality of service to rights owners, through the accuracy 
of distribution, is an important element that should be taken
into account when conducting such an exercise. Not doing 

so would penalise smaller rights owners who rely on accurate
distribution statistics to ensure that they receive royalties due;
inaccurate distribution will tend to exclude rights owners 
in favour of their larger competitors.

Cost comparisons should be on a like-for-like basis: the costs
should relate to the same type of agreement and for the same
services provided for users and rights owners. This might
require a further degree of transparency of collecting society
structures, in line with the Commission’s thinking, for instance
to ensure separation of commercial royalty collection and
distribution of royalties into cultural funds. This “structural
solution” has been accepted by the Commission to ensure
clarity of financial flows in a number of areas, including the use
of state aid in the provision of public service broadcasting54.
Box 12 provides an inkling of the Commission’s thinking 
in relation to cost categorisation and separation.

Benchmarking can also be applied in setting the levels of fees
and tariffs charged by collecting societies. We deal with the
issue of “fair pricing” in the following section. 

Following a complaint by EuroCommerce, a European
retailers’ organisation, the Commission opened 
an investigation into the effects of the collective
determination of the international interchange fee by Visa
International. In this case, the acquiring bank (the bank
that contracts merchants (shopkeepers) for Visa card
acceptance) in country A pays the issuing bank (which
issues cards to customers) in country B an interchange
fee per transaction, which is set by the Visa Board.
Bilateral agreements are permitted, with no restrictions 
on their content.

Of particular relevance to PPL are the following 
aspects of the Visa arrangements and conclusions 
from the Commission:

• Visa modified its fee basis following comments from 
the Commission and third parties: reduction of the level;
clear categorisation of costs to formulate the basis of
the interchange fee; increased transparency to allow
merchant banks to disclose to merchants the level of
fee, and the constituent cost categories; separation of
fees for different transactions (a new category for mail
order/telephone transactions);

• The Commission accepted that in the absence of bilateral
agreements, without some kind of collective price-setting,
it would not be possible for issuers to recover from
merchants the costs of services which are provided to the
benefit of merchants and that this would lead to negative
consequences to all users and parties in the system; and

• The fee was determined on the basis of a percentage 
of net sales.

The Commission ruled that Visa has to conduct a cost 
study within 12-18 months of the decision and no less
frequently than every 18-36 months, conducted by an
independent group of accountants, based upon a survey 
of Visa members which together account for 50% of 
intra-regional point-of-sale transactions. Visa may not 
set prices that exceed costs identified by the survey. 
The decision makes no explicit mention of whether 
such costs include a return element. 

Box 12: Analogy: the Visa International interchange fee decision55

54 “Communication from the Commission on the application of State aid rules to public
service broadcasting”, 15th November 2001.

55 Commission Decision 24 July 2002, Case No COMP/29.373 – Visa International –
Multilateral Interchange Fee.
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In this section we provide an overview of the different
approaches to determining a “fair” licence fee. 

Although not part of the current proposals of the Commission,
the Commission may attempt to influence pricing but we
believe that it is dangerous for the Commission to try to
become a price regulator in relation to music IP. Unlike in utility
industries, IP goods and users are heterogeneous and hence
calculating a fair price needs to be conducted on a case-by-
case basis. 

There is not one accepted approach and no approach is
straightforward to apply on a rigorous basis in practice. In
Section 11, we extend our analysis to discuss what approach
we believe the Commission should take to regulation generally. 

We now discuss, in turn:

• The current collecting society approach to licence 
fee-setting; 

• The Commission’s approach to price-setting;

• The comparable royalties approach to price-setting; and

• The economic profit methodology for calculating royalties.

The current collecting society approach 
to licence fee-setting

It is important to understand how the level and structure 
of licence fees are currently determined by PPL and other
collecting societies. In some cases users pay a flat fee and 
in others terms are individually negotiated. We understand 
that the fee is determined on the basis of historical factors, 
and not always in light of technical methods (to be outlined
below), or willingness to pay of users. It has not always been
tested, apart from through complaints and the threat of
litigation, whether these tariffs are reasonable or not. 

In principle, a collecting society should set the licence fee at 
a level which attempts to capture the value of the licence to 
the user (with the minimum hurdle being a contribution (along 
with other music products) to the recovery of costs incurred in
developing the music). The value of a music licence for a user  

will vary by the following characteristics (it is a hedonic 
price, in effect):

• The contribution to the revenue of the user;

• The number and type (e.g. socioeconomic group) 
of end-users (e.g. subscribers, customers);

• Location of the user (e.g. tier placement of channel 
(e.g. on the electronic programme guide), street position 
of bar);

• Amount and type of music content adopted;

• The degree of competition between users;

• The number of outlets the user owns (single vs. portfolio
business); and

• Country of use.

PPL prefers the “tariff of destination” policy to avoid there
becoming rate havens, for instance through broadcasters
moving their satellite uplink to the cheapest country (which has
already happened); this preference assumes the existence of
national copyright. If UK copyright law were to change in favour 
of EU or global copyright, then this tariff policy would become
less important.

The fees should strike a balance between the profit motives of
the two parties and offer a fair return to rights owners as well
as an acceptable price for users. A negotiation like this could
mean that an equitable fee may not be reached if one side has
particularly strong bargaining power. It is worth considering
who the pairs of parties are as shown in Table 14.

These pairings provide the two extremes for the negotiations a
collecting society would be involved in. In box (1) the monopoly
bargaining power of the collecting society may be offset or
even exceeded by the bargaining power of the broadcaster,
and hence the collecting society does not consider that it is
receiving a fair price. This is more likely to be the case when
the collecting society is small. In box (2) there is an imbalance 
in bargaining power which could result in a relatively higher fee
for the small user. Collecting societies should be mindful of this
issue. In setting the price for small users the Commission
would advocate cost-based pricing to ensure efficiency. 

Approaches to “fair pricing” for 
the determination of licence fees10 Music collecting societies

Evolution or regulation?

Collecting society

User

Large
(e.g. TV broadcaster)

Small
(e.g. hairdresser)

SmallLarge

Under-recovery (1)Fair

FairOver-recovery (2)

Source:  PricewaterhouseCoopers Analysis
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Table 14: Combinations of collecting societies and users when setting
licence fees and potential implications for recovery of royalties
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However, if the bargaining power of the large user is too high
the collecting society may find itself in the position of needing
to earn a relatively higher return from small users. From the
Commission’s perspective this would not be a desirable
outcome and could lead to regulatory intervention.

In summary, we believe that collecting society licence fees are
currently determined by a combination of the following factors:

• Relative bargaining power of rights owners vs. users; 

• Complaints from users directly or to a competition authority,
which then might launch an investigation;

• A reference to a national Copyright Tribunal;

• The threat of litigation from users;

• Pressure from rights owners who sit on the Board 
of the collecting society; and

• Competition between collecting societies for rights
mandates, including precedents set by other collecting
societies.

The Commission’s approach to price-setting

Our understanding, based upon an analysis of abuse of
dominance case law and understanding of the Commission
policy, is that the Commission seems to prefer benchmarking
and cost analysis, in favour of the more commercial approach
of calculating economic profit.

The Commission has considered whether collecting societies,
typically those related to composers/authors (GEMA, SABAM,
SACEM, PRS), have abused a dominant position by charging
excessively high fees. According to the European Court of
Justice (ECJ), a price is excessive if it is “excessive in relation
to the economic value of the service provided,” which does 
not provide that much guidance on the practical determination 
of a licence fee56. The ECJ has mentioned a variety of ways 
to determine whether a pricing practice has been abusive 
or excessive across all sectors:

(a) comparison of the selling price and the production 
cost of a product;

(b) comparison of prices charged for the same product 
or service on other geographic markets;

(c) comparison between prices charged by a dominant
undertaking and those charged on comparable competitive
markets; and

(d) analysis of applicable Community legislation setting out
pricing principles (such as sector regulatory principles, 
in telecoms for example).

In relation to IP matters, the approach adopted by the
Commission and Courts has focused on a comparables
approach – a fee is considered “excessive” compared with 
fees charged in another country, assuming that the fees are
compared on a consistent basis (see Ministère Public v. JL
Tournier and Lucazeau v. SACEM). There is a need for the
collecting society to show objective and relevant dissimilarities
between countries to avoid this finding, such as level of
operating expenses; the European Court of Justice, however,
has questioned whether a higher level of operating expenses 
is due to a lack of competition in the relevant market. In these
two cases the ECJ rejected SACEM’s assertion that differences
in the charges levied by SACEM and comparable organisations
could be justified on the basis of differences in costs. 

An impact of the Simulcasting decision (see Box 8) might 
be that the Commission enforces, or at least recommends, 
that the administration fee is separated from the licence 
fees for other agreements. Hence, the basis and calculation 
of the simulcasting administration fee could set an important
precedent: whilst the incremental costs of licensing
simulcasting might be relatively small and easy to calculate,
which might explain why the separation of this fee was
accepted by the parties to the agreement, there will be a need
for PPL to collect its joint and common costs (e.g. overheads)
across its different licence fees. Hence, at some stage it will
need to add an element of these costs to the incremental 
costs to ensure that it recovers all of its costs of operation. 

The comparable royalties approach 
to price-setting

The standard approach of assessing royalty rates through
market benchmarking is tried and tested, with wide ranging
application in commercial licensing agreements and
commercial licensing disputes. The licensing of the use of
intellectual property typically involves a royalty percentage,
where the licence fee is a percentage of the net sales price 
of the final product or service. This method works for a one-
revenue stream business (e.g. old-style record company), but
not for a multiple-revenue business; in the latter case, the tariff
should be based on a per-track basis. Were comparisons
across countries required, such differing tariff bases should 
be converted into one basis (e.g. overall revenue).

Approaches to “fair pricing” for the determination of licence fees
Music collecting societies

Evolution or regulation?

Source: www.royaltystat.com
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Figure 13: Royalty rates for licensing property
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The royalty rate itself will vary according to the contribution 
of the intellectual property to the overall product/service. 
As a result, royalty rates do vary considerably across different
applications. This variation in royalty rates is illustrated in
Figure 17, which tracks all the royalty agreements registered
with royaltystat.com.

Because of the variation of royalty rates it is essential to find
market benchmarks that accurately match the purpose of the
royalty rate for consideration. The standard methodology can
therefore be broken into four steps:

1 Research the appropriate market for comparable intellectual
property transactions;

2 Verify the information by confirming that the data obtained is
factually accurate and that the licence exchange transactions
reflect arm’s length market considerations;

3 Compare the guideline licence transactions’ financial and
operational aspects with the subject intellectual property; and 

4 Reconcile the various value indications into a single value
indication or range of values57.

Key to the sensitivity of the answer will be the judgement 
of the comparability of the market transactions. This approach 
is therefore difficult to use when there are few relevant
comparable royalty arrangements. Indeed the approach 
does not directly answer the question of what is a fair and
reasonable price – it deduces this indirectly from previous
royalty rate calculations. 

Within the music industry, the basis of charging differs
considerably between users. In order to make comparisons, 
the charges should therefore be converted into the same
reference point. It will also be necessary to take account of
exchange rate, taxation and accounting reporting variations. 

Royalty rates for PPL could be used to license the use of
recorded music at public performance venues. A variety of
proxies can be used to represent music usage (i.e. capacity,
attendance, admission prices). Where appropriate the royalty
could be applied to the sales of the business that uses the
music as part of its service offering, so for example hairdresser
revenues could be the revenue based on which to base the
royalty rate for a hairdresser using background music. Food

and drink revenues could be used as the basis of charging
royalty payments for a pub that played featured music. 
Even offices playing background music would be required 
to disclose their revenues as the basis of assessing their royalty
payments. This leads to three important issues that would 
need to be resolved in applying this methodology:

1 the value of the music is likely to vary considerably 
across different users (as indicated by PPL’s own surveys,
see example in Figure 14), so the same music should not
necessarily be charged at the same royalty rate;

2 a percentage rate means that businesses with higher
revenues (see example in Figure 14) would pay higher
royalties; and

3 this approach does require complex arrangements for
collecting revenue information. As PPL collects licence 
fee income across a large base of users, this may not 
be practical.

It is likely that a market benchmark approach would be 
difficult to apply in practice, but would be a useful approach 
for checking the overall reasonableness of royalties.    

The economic profit methodology 
for calculating royalties

The economic profit or required return approach to setting
prices and tariffs has been commonly used by regulators and
competition authorities across the globe58; it involves setting
the allowed economic profit as an acceptable economic return
on the economic capital invested in the business. The required
economic profit is then divided through by a measure of the
units of volume to calculate a tariff.

This approach works well when the economic capital can be
easily quantified, for example the tangible infrastructure assets
of a water utility company, but it is less suited to where the
economic capital invested in the business is harder to quantify.
Using this approach to set royalty rates for music usage will
require an assessment of the investment that has been required
to generate those intangible assets that earn the royalty – 
an almost impossible exercise for PPL, especially given that 
it does not have detailed financial information from all of 
its members59.

Broadcaster - PSB 2 2,798,000,000 BBC

Broadcaster - commercial 3 252,000 Five
Commercial Radio 1 115,300,000 Capital Radio Group
Local commercial radio 1 3,400,000 Wave FM

Hairdresser 3 50,000 Average revenue outside London**
Public house 2 1,020,000 Average revenue at a Yates pub***
Nightclub 1 1,100,000 Main nightclub in Isle of Wight**
Office 5 265,800 Size 1-4 employees****

Value of music to
business (1-5)*

Typical revenue (£)

* 1 = highly important, 5 = indifferent
** www.businessforsale.com
*** Total turnover (£153mn) / number of outlets (150)
**** Small Business Service (DTI)

Source:  PricewaterhouseCoopers Analysis

57 “Financial factors”, Michael J.Mard, The licensing Journal, February 2001
58 See the current electricity distribution price control proposals from the UK

energy regulator Ofgem at:
http://www.ofgem.gov.uk/temp/ofgem/cache/cmsattach/7620_14504.pdf

59 We note that tariffs have to be agreed by the PPL
Board, which includes representatives from the rights
owners. However, given the Board structure, each
member will not meet its financial objectives entirely
given the presence of other members. 
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Although not mentioned in the Commission’s Communication,
formal regulation might be a follow-on consequence if the
introduction of competition and drive to improve efficiency 
do not achieve the intended results. In this section we discuss 
the need for formal regulation in the music rights management
industry. We then discuss the form the regulation we believe
should take, highlighting the issues we believe the Commission
should bear in mind in formulating its proposals.

The need for regulation

The Commission has stated that it will be careful about when
to intervene given the important role that collecting societies
play in the creative economy:

“they (collecting societies) are in the frontline of efforts in 
the Community to promote creativity and cultural diversity… 
(the Commission) should not intervene if the result of that
intervention would be to increase the overall costs of managing
contracts and monitoring the use of protected musical works”.60

Whilst it is desirable for competition to facilitate efficiency 
the possibility of regulatory intervention cannot be ruled out. 
This is because either:

1 Competition fails to deliver efficiency objectives and therefore
regulation is deemed to address a market failure, i.e. the 
issue is whether competition between international collecting
societies and/or between individual rights management 
(“in-house” management) and societies will be strong 
enough to deliver the efficiency benefits;

2 Competition, policy or market developments lead to the
situation of a single EU collecting society developing which,
without competition, may need to be regulated; or 

3 Regulation is desired from a policy perspective and could 
be used to separate out the activities of collecting societies
that are true natural monopolies and those that could be
competed over e.g. monitoring vs. licence fee collection 
and distribution.

However, it is our view that the changes proposed by the
Commission would occur were the market allowed to develop
on its own. Indeed, the central scenario we outlined above
points to:

• A requirement for further choice and personalisation 
on behalf of the user and rights owner which means 
that more specific licences will be in demand, as well 
as blanket licences;

• Trends towards globalisation or regionalisation, which will
result in an increased demand for pan-EU or pan-country
licences; and

• Increasingly sophisticated pricing mechanisms, which mean
that the question of what is a fair price of a music royalty
becomes more important.

We therefore raise the question of why the European
Commission is considering intervention at a time when 

the market is developing in the way it seeks. We note 
how the UK Competition Commission’s investigation led 
to structural and operational reform of the PRS (see Box 13),
which in turn has led to further and ongoing modernisation 
of other UK collecting societies. 

Form of regulation

Determining the institutions of regulation is a key part of
deciding the form regulation should take. This will involve
tackling questions like who will manage regulation, whether 
the regulator will have concurrent regulatory and competition
powers, and what will happen to existing authorities such 
as Copyright Tribunals. 

Evaluation of regulation
proposed by the Commission11 Music collecting societies

Evolution or regulation?

In 1996, the Competition Commission (formerly the
Monopolies and Mergers Commission) investigated the
supply in the UK of the services of administering
performing rights and film synchronisation rights in the
UK, which are provided by the Performing Right Society
Limited (“PRS”).

The report recognised the fundamental rationale behind
collecting societies; that it would “be far beyond the
majority of copyright owners to negotiate and collect 
their own royalties for performing rights”. Whilst the
Commission did find that a monopoly situation existed 
in favour of the PRS, it decided that it would be
inappropriate to set up a competing collecting society as
“users, in particular, did not want to deal with more than
one society”, “direct competition from other collecting
societies might reduce scale economies in the operation
of the business”, and “the creation of competing societies
in the UK was unlikely to bring benefits to the members”.

Instead, the Competition Commission recommended that
the PRS:

• Allow members greater freedom to choose which rights
to self-administer (though they expected the PRS to
remain a de-facto monopoly despite this step);

• Improve efficiency through a new Board structure 
and investment in IT;

• Increase the accuracy of distribution;

• Adopt a detailed system of cost allocation; and

• Improve transparency, for example through the
publication of detailed accounts.

They also recommended that users be protected through
a well-funded Copyright Tribunal. 

Box 13: Case study of PRS

60 David Wood, “Collective management and competition law”, V SGAE Conference
on Intellectual Property, November 2001.
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Evaluation of regulation proposed by the Commission
Music collecting societies

Evolution or regulation?

The mix between ex ante and ex post regulation will need to 
be determined - which activities will be regulated “upfront” 
and which will be left to market forces and a regulatory body 
to hear disputes and complaints? The balance between the two
varies between the UK and the Continent. In the UK, there is
more ex post regulation through the competition inquiries and
Copyright Tribunal references whilst on the Continent there is
more ex ante regulation through registration and tariff-setting 
by an authority. 

With regard to influencing fair pricing, while the Commission
has powers under Article 82 to establish that excessive pricing
(as in SACEM) exists in an individual case, there is no clear
mandate to impose a regulated price. The Commission is very
much aware of this limitation. Furthermore, the Commission 
is also aware that it has not successfully brought an excessive
pricing case since United Brands and that in that case 
the European Court of Justice did not uphold the finding 
of excessive pricing. In other words, while there is plenty 
of case law on abuses of a dominant position there is little 
case law on excessive pricing as an abuse.61

In attempting to guide pricing, the Commission could regulate
collecting societies like they regulate utilities or apply more
structural regulatory intervention. We highlighted the differences
between a collecting society and utility above and the
difficulties in applying benchmarking to collecting societies. 

The Commission and other competition authorities seem to
prefer structural remedies, such as the separation of activities
or fees or recommendations on improvements to governance
structures (see Box 13). The Commission is also aware that
incentives to innovate can be harmed by the application of
competition law to royalty levels (i.e. price settings) after they
have been put in place. Any attempt to examine a specific case
and consider the appropriate royalty level is an administrative
and regulatory intervention that increases the cost of innovative
activities. Hence, we believe that competition authorities 
are reluctant to become price or royalty regulators akin 
to sector regulators.

Notwithstanding these points, the regulation of a collecting
society akin to a utility distribution or transmission business
would probably be on a “cost-plus” basis. The Commission
has already indicated in its Simulcast decision and in its
discussion with PPL that it is interested in collecting societies’
productive efficiency as well as understanding the different
costs associated with administration and management of
rights, separate from the royalty fee. This is consistent with
PPL’s move towards a “menu-based” system for its members.

Competition authority investigations into complaints and new
agreements requiring exemptions (e.g. Simulcasting) have 
often taken a long time, which can be particularly harmful 
at a time of technological development. The Commission 
now recognises that rights owners deserve some payment for 
music usage while an investigation is in place, otherwise users
can “game-play” by complaining – using the music and then
withdrawing the complaint.

In relation to pricing, we recommend that PPL consider, and
then, if appropriate, lobby, for, a pan-European body which 
has a full-time function of hearing complaints relating to tariffs.
This body, akin to the Competition Appeals Tribunal in the UK

and courts in the US, should have specialist competencies 
to make such an evaluation; this body is comparable to the
new Office of the Adjudicator, set up by the UK Competition
Commission to hear complaints from advertisers against 
ITV on post-merger pricing as a condition to the approval 
of the merger.

We also believe that it would be helpful if there were 
some guidance on the management and pricing of IP, 
as provided in other sectors, given the conceptual 
and practical difficulties involved.

In addition to these specific recommendations on pricing, 
we suggest that the Commission be mindful of the following
additional factors when formulating its regulatory proposals:

• The Commission can play an important role in establishing
and enforcing standards for rights owners and users 
to ensure that rights data are collected and distributed 
in an accurate and equitable manner;

• It is likely that there will be entry of new companies and
individuals into the space currently occupied by collecting
societies, and hence over-regulation of incumbent collecting
societies could be disadvantageous and disproportionate.
The potential for new entry and industry convergence
suggests a light-touch, flexible regulatory regime 
is appropriate;

• Regulatory proposals in the music industry cannot be
divorced from proposals and policies in the user industry, for
example the role and financing of public service broadcasting
and the take-up of new technologies. Hence there is an
important need for coordinated policy-making;

• The knock-on impact of changing or reducing revenue
streams to the music industry, for example as a result 
of reducing licence fees to users, can be significant over 
a period of time and can have detrimental effects on the
ability to provide high-quality content to the benefit of users; 

• There is considerable uncertainty about the demand for
music compared with other forms of entertainment and 
the future supply of music, particularly given the significant
impact of piracy on the financial situations of the 
music companies;

• At a time when there is a risk of over-regulating the music
industry, we consider that regulation should be based on
requiring collecting societies to meet guiding principles,
rather than tightly prescribing how these principles should 
be met;

• The Commission should consider the introduction of
regulatory obligations for users, in terms of moving towards
more standardisation of usage reporting across the EU, 
to complement the good governance Directive proposed 
for collecting societies; and

• There is room for the tribunal and competition processes 
to speed up in order to reduce uncertainty and to ensure 
that the decisions are not made redundant by 
technological progress.

61 This is different in some Member States where competition authorities have more
powers to approve and set prices following a finding of excessive pricing and profits
(as per various reports by UK competition authorities under the Fair Trading Act 1973).
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In Sections 7-11 we outlined the regulatory approach proposed
by the Commission for the music rights management industry
and the implications this has for stakeholders within it. 
We headlined our analysis under four key issues – “choice” 
for users and rights owners, “efficiency”, “fair pricing” 
and “regulation”. 

In this section we summarise the implications of these
regulatory developments for the commercial strategies of
collecting societies, bearing in mind the market developments
in the music rights management industry already developed 
in Section 5 and the scenario postulated in Section 6. 

Whatever the likely scenario for the future of the music industry
we consider that there remain major benefits from operating
certain music rights collectively through collecting societies.
These benefits will continue to exist over the short to medium
term but their scope will depend on which path the industry
takes and how consumers and music users embrace changes
in technology. The benefits of collective rights management 
on a national basis will, in any case, be increasingly difficult 
to justify and the transaction cost advantages of collecting
societies will decline as technology developments continue.

The costs of collecting societies will increasingly come under
scrutiny from members and users, whilst at the same time the
complexity of rights management will increase. This presents a
challenge to collecting societies but also provides opportunities
for more cooperation and innovation in service provision.

We anticipate a need for granting genre-specific licences and
increasing numbers of cross-border licences, and see the
demand for, and use of, individual rights management over
time. We also consider that the value and pricing of music 
IP will become more important and sophisticated. 

As a result of the introduction of choice for rights owners, 
some record companies and large multi-national artists might
choose to manage their rights individually but outsource some
of the functions. They could do this as a “whole” to a pseudo
“collecting society”, or break-up the tasks into components
(e.g. data management, licensing and enforcement), which
could be outsourced separately. This separation could be
driven by market and commercial pressures not by a regulator.
This could be both an opportunity and a threat to PPL. 
The collecting society in its current form would cease to exist.
The competition between members might drive efficiency
benefits at an individual level but might result in excessive
duplication of activities across the industry.

Collecting societies may want to, or have to, consolidate where
duplication of efforts (e.g. monitoring, distribution) and overlap
of rights are found to be inefficient; the costs savings derived
from this activity should be passed on to both rights owners
and users. In addition, there are likely to be indirect benefits
from only having to negotiate and provide information to one
collecting society. In the long-run any such efficiency gains that
benefit rights owners will also benefit users as they contribute
to investment in the range, quality and volume of music.

We also consider that collecting societies, on behalf of their
members, should receive a fair share of any increase in value 
of the end product to which music contributes, for instance
through the development of new distribution platforms or
channels (e.g. digital television, radio or converged devices).

We recommend that PPL and other collecting societies:

• Consider future governance and organisation options 
that allow them to have more independence to exploit
commercial opportunities (e.g. by leveraging their core
competencies into other product markets, such as 
TV distribution);

• Outsource some of their functions to specialist operators,
following the lead of the rights owners they represent;

• Develop systems to enable them to use and sell the valuable
information they collect from users for third-party usage;

• Lobby the Commission to consider the role of national 
IP restrictions, which have the potential to constrain
collecting societies’ international activities and prevent the
development of the Single Market, and the UK Government
to offer support for the R&D required in creative industries 
as well as science and technology industries;

• Consider country-by-country rationalisation of collecting
societies into:

- One EU collecting society, which acts as a coordinating
organisation with operations in each country for all groups
(composers, performers, record companies); and

- Regional groups of similar collecting societies;

• Position themselves to take account of the likely further
development and consolidation of performer-based 
collecting societies.

Implications of market and regulatory developments
for collecting societies’ commercial strategies12 Music collecting societies

Evolution or regulation?
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Driver “What a beautiful (digital) world”

Social

Technological

Economic/

industry

Political

Young users pioneer and dominate usage patterns – personalisation is very important

Wide-scale migration world – blurring of national cultures; reduction in hegemony of American culture

Consumers, performers, authors and composers have increased power

Broadband/digital uptake near 100% in W. Europe, US and Asia

Use of low-cost, high speed and storage multiple converged devices and virtual reality experiences

Decline of traditional public performance outlets

Piracy issues have been overcome

Decline of traditional music products, especially the single

Strong economic growth

National PSBs decline in importance

Consolidation of commercial broadcasters

Creation of global media (music, TV, etc) organisations

Content supermarkets the norm

Core competency is collection and use of creative intelligence

Break-up of industry value chains – e.g. use of outsourcing, entry of specialised providers,
rise of independents and performers

Range of music quality

Direct payments the main revenue source

Federal EU

Free open international trade

Government liberalisation

Governments/regulators pushed new technology uptake and spectrum liberalisation

Reduction in scale of media regulation; competition authorities more powerful

Pan-EU IP regulator in place

Source:  PricewaterhouseCoopers Analysis

Summary of central
market scenarioAppendix1 Music collecting societies

Evolution or regulation?
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