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New implementing regulations for the Income Tax Law
Article 35 of Law No.36/2008 regarding Income Tax (“ITL”) stipulates that matters which have not been fully dealt with in
the law itself shall be subject to a Government Regulation. Finally, two years from the effective date of the ITL, the
government released Government Regulation No.94/2010 (“GR 94/2010”) dated 30 December 2010, which came into
effect on the above date. GR 94/2010 also revoked the previous implementing regulations of the ITL, Government
Regulation No.138/2000 (“GR 138/2000”).

GR 94/2010 contains several major rules which provide clearer guidance on the intentions of the law at some levels.
However, some of the articles are still open to multiple interpretations, and therefore further implementing regulations
from the Minister of Finance (“MoF”) and/or the Director General of Taxes (“DGT”) are needed. We also noted that most
of the rules in GR 94/2010 are adapted from older lower–ranked rules dating back to the nineties.

Several of the important rules covered by GR 94/2010, along with the related MoF and DGT Regulations which have been
issued up to the time of publication of this TaxFlash, are summarized below.
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Bonus shares may not be taxable

Under the following conditions, bonus shares distributed without payment are not regarded as a taxable dividend:

 the bonus shares come from the capitalization of a share premium, provided that the total nominal value of the shares
owned by the recipient of the bonus shares after distribution does not exceed the total capital payment, and

 the bonus shares come from a capitalization of gains on the revaluation of fixed assets.

This regulation provides a limitation to Article 4 paragraph (1) subparagraph (g) of the ITL and its elucidation, which
states that dividends in any names or forms are taxable. Dividends include bonus shares distributed without payments, in
turn including bonus shares derived from the capitalization of a share premium.

The inclusion of the above provision in GR 94/2010 is a confirmation of the tax authorities’ interpretation of the ITL on
this matter as stated in DGT Circular No.SE-18/PJ.41/1993 dated 31 August 1993 regarding the Income Tax Treatment of
Bonus Shares Derived from the Conversion of Share Premiums.

Income derived from investments in Collective Investment Contracts is not taxable

From the tax point of view, investments in mutual funds are still attractive as it has been confirmed that profit portions
obtained by the holders of a participation unit of a Collective Investment Contract (“CIC”) including profits originating
from a unit repayment, are non-taxable. This rule is an implementing regulation of the amended Article 4 paragraph (3)
subparagraph (i) of the ITL which stipulates that the distribution of profits received or obtained by the holders of
participation units of a CIC is not taxable object.

Other than mutual funds, Asset-Backed Securities (ABS) are also managed in the form of a CIC, and therefore this rule is
also applicable to investors in this type of security. However, further implementing regulations from the DGT may be
needed to confirm whether the income tax treatment is applicable for both Fixed Cash Flow ABS and Fluctuating Cash
Flow ABS. The last rule regarding ABS was by a DGT Decision No.KEP-147/PJ/2003 dated 13 May 2003 which
differentiates between the income tax treatment of unit holders for each type of ABS.

This provision applies to resident and non-resident tax subjects.

Definition of ‘relationships between concerned parties’

Article 4 paragraph (3) subparagraph (a) of ITL stipulates that grants, donations and bequests received by certain parties
are not taxable provided there is no business, employment, ownership or control relationship between the parties (donor
and recipient) concerned.

GR 94/2010 explains that a relationship between concerned parties as referred to in the above article may exist due to a
dependency or attachment of one to another taxpayer directly or indirectly through business, employment, ownership or
control.

A relationship of business may exist if there are routine transactions between the parties. Routine transactions are
purchasing, selling, or payment of fees in any names or forms. A relationship of employment exists if there are relations in
the form of employment, service provision, or direct or indirect activities between the two parties. A relationship of
ownership or control is deemed to exist if: (a) there is direct or indirect capital participation of minimum 25%, or (b) one
taxpayer controls the other taxpayer, or two or more taxpayers are under the same control, either directly or indirectly.

Treatment on gains or losses from foreign exchange rates

Gains or losses from foreign exchange are acknowledged as income or expense based on the bookkeeping system which is
adhered to and consistently maintained in accordance with the Financial Accounting Standards applicable in Indonesia.

Specifically for gains or losses on foreign exchange directly related to a taxpayer’ s business which is subject to final tax or
not a taxable object, the exchange rate gains or losses are not acknowledged as an income or an expense. On the other
hand, exchange rate gains or losses which are not directly related to the above business are acknowledged as an income or
an expense as long as the expense is incurred in order to obtain, collect, and maintain income.
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This is an implementing regulation of the revised Article 4 paragraph (1) subparagraph (l) and Article 6 paragraph (1)
subparagraph (e) of the ITL, which provides confirmation of the consistency between the commercial and tax treatment of
this particular matter. The previous ITL provided that the tax treatment of gains/losses on foreign exchange rates might
differ from the commercial treatment.

Non- creditable Input VAT is still deductible

As also regulated under the old provision (i.e. GR 138/2000), GR 94/2010 provides that non-creditable Input Value Added
Tax (VAT) is deductible in calculating taxable income if the Input VAT:

 has been settled; and
 is related to expenditure incurred in order to obtain, collect, and maintain income.

For Input VAT related to the acquisition of tangible or intangible fixed assets, the Input VAT is capitalized and deductible
through depreciation or amortisation.

Non-interest bearing loans

Non-interest bearing loans from shareholders to company taxpayers are allowed if the following conditions are met:

 the loan is from the shareholder’s own funds and not from other parties;
 the capital that is supposed to be paid by the shareholder as lender has been entirely paid;
 the shareholder as a lender is not suffering losses, and
 the limited liability company that receives the loan is having financial difficulties in relation to business continuity.

If a non-interest bearing shareholder loan does not meet the above conditions, the loan will be deemed as interest bearing
at an arm’s-length interest rate which will be subject to withholding tax.

The above rule is adapted from DGT Private Ruling No.S-165/PJ.312/1992 dated 15 July 1992 regarding Non-interest
Bearing Loans from Shareholders, which had been used frequently by taxpayers and the tax authorities to resolve disputes
on this matter. However, there is an issue which needs further clarification, in terms of the meaning of “having financial
difficulties” in the fourth condition above. Parties to a dispute usually settle the matter with their own interpretation, e.g.,
when a company shows a net loss it is usually viewed that the company is having financial difficulties.

Timing of Withholding Tax

Tax disputes often arise on the timing of income tax withholding by other parties (payers) based on Articles 23 and 26 of
the ITL ( “PPh 23 and PPh 26”). Article 15 paragraph (3) and (4) of GR 94/2010 and its Elucidation provides some
clarification on this matter.

In line with the ITL, under GR 94/2010, PPh 23 or PPh 26 tax withholding shall be made at the end of the month: 1) when
the income is paid; 2) when the income is provided to be paid; or 3) on the income payment maturity date, depending on
which is earlier.

The term “provided to be paid” is explained further, for example in the case of dividends from non-listed companies, the
time of tax withholding is when a dividend payable is recorded upon a dividend declaration at the Annual Shareholders
General Meeting. When a non-listed company declares an interim dividend at a Board of Directors’ or Shareholders’
meeting, the withholding tax obligation also kicks in. For listed companies, the time of tax withholding on dividends is the
recording date of share ownership, i.e. when the shareholders entitled to receive the dividend are known although the
dividend has not yet been paid.

Examples in the above paragraph are copied from DGT Circular No.SE-12/PJ.43/1993 dated 12 July 1993 regarding
Withholding Taxes on Dividends or Profit Share Payments by a corporate tax resident.
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Tax Credit Claims

In tax disputes sometimes taxpayers have to argue about the validity period of income tax credits, whether they are
creditable in the year in which income is recorded or in the year when the related tax is withheld. It has now been
confirmed that if the withholding of PPh 23 or PPh 26 is carried in a fiscal year which is different from the fiscal year of the
income being acknowledged, the tax withheld can be claimed in the year of withholding. This rule is a confirmation of the
DGT’s view as stated in DGT Circular No.SE-21/PJ.4/1995.

GR 94/2010 also clarifies that in the event of withholding on payments to taxpayers which do not have a Tax Identification
Number (“NPWP”) and hence with a higher tax rate than taxpayers with a NPWP, the full amount of the tax withheld can
be claimed as a credit in the fiscal year after the taxpayers possess a NPWP.

Exemption from Withholding

Taxpayers who can demonstrate that Income Tax will not be payable in the current year due to: (1) suffering fiscal losses;
(2) being entitled to compensate for fiscal losses; or (3) Income Tax which has been paid being greater than the Income
Tax that will be payable, may apply to the DGT for exemption from the withholding and/or collection of Income Tax by
other parties.

Other than the above, taxpayers whose income is only subject to final tax may also apply to the DGT for an exemption from
the withholding and/or collection of Income Tax that can be credited. An example of this situation is a construction
company subject to a final tax under Article 4 paragraph (2) of the ITL which wants to import machinery and is therefore
applying for exemption from Article 22 Income Tax (“PPh 22”) on imports.

Based on the above provision, the DGT released Regulation No.PER-1/PJ/2011 (“PER-1/2011”) dated 10 January 2011
regarding the Procedures for Issuing Certificates of Exemption (“SKB”) from the Withholding and/or Collection of Income
Tax. This regulation revokes DGT Decision No.KEP-192/PJ/2002 regarding the same matter. There is a difference
between GR 94/2010 and PER-1/2011 in the conditions for eligibility to apply for the SKB, whereby PER-1/2011 has the
following third condition: “Income Tax which has been paid and will be paid are greater than the Income Tax that will be
payable”. In this case PER-1/2011 provides more favorable guidance to taxpayers. An example of this condition is where
the monthly tax installments under Article 25 Income Tax (“PPh 25”) which have been paid and the PPh 25 which will be
paid until the end of the year are greater than the total Income Tax that will be payable for that year.

Tax Treaty Application

In GR 94/2010, it is stated that a tax treaty is only applicable to individual or corporate taxpayers that are:

 Indonesian domestic resident tax subjects; and/or
 residents of a tax treaty partner country tax subject,

proven by a Certificate of Domicile (“CoD”).

As a CoD is the only tool acknowledged to prove entitlement to tax treaty benefits, the DGT has issued stringent
administrative rules in relation to the forms of acceptable CoD. The rules, such as DGT Regulations: No.61/PJ/2009,
No.62/PJ/2009, and No.24/PJ/2010 are intended to mitigate tax treaty abuse by, among other measures, emphasizing
the beneficial ownership principles in determining eligibility for tax treaty facilities.

GR 94/2010 also provides an umbrella for the DGT to make an agreement with a tax treaty partner country and to issue
further procedural guidance in relation to Mutual Agreement Procedures (“MAP”) and the exchange of information. In this
regard the DGT has previously issued Regulation No.48/PJ/2010 on MAP and No.69/PJ/2010 on Advance Pricing
Agreements.
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New tax facilities

Currently the government has provided several income tax facilities, but these facilities are only for companies in
particular sectors and/or particular regions. The good news is that under GR 94/2010, the government will also provide
income tax exemptions or reductions to companies in pioneer industries which have the following characteristics:

 a wide range of connections;
 provide additional value and high externalities;
 introduce new technologies; and
 have strategic value for the national economy.

More detailed guidance needs to be issued soon in relation to the tax facilities and the characteristics above.
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