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New Transfer Pricing Regulation for Indonesia
The Directorate General of Taxation (DGT) has

published a new transfer pricing regulation for

Indonesian taxpayers. The new regulation

1 Y FR 7 OB R Al

EfiR (DGT) I&, A ¥ R 7 OMBLE M
(TS BRI A 384T L E L7z, 2008 -1 H

1 RV, BEKCENEG T N THE,

PricewaterhouseCoopers Indonesia
Tax flash

2010  No.9
2010 Sep 22




PRICEARTERHOUSE(COPERS

B TR LV RRVT
20104 9 A 22 H No0.09

(PER-43/PJ/2010) represents the first specific
guidance to Indonesian taxpayers since transfer
pricing documentation became mandatory from 1
January 2008. Significant portions of the regulation
are based on the Organisation for Economic
Cooperation and Development (OECD) Transfer
Pricing Guidelines for Multinational Enterprises
and Tax Administrations (the OECD Guidelines).
The effective date of the regulation is 6 September
2010. The specific contents of PER-43 are

summarized below.

Common business practice
An important feature of the compulsory transfer
pricing documentation requirement in Indonesia is
that a taxpayers documentation must demonstrate
that its transactions with related parties are
consistent with the arm's length principle and with
ordinary business practice. PER-43 does not
elaborate on the common business practice aspect
of the documentation requirement; rather, it embeds
this within the discussion of the arm's length
principle

PwC's experience is that, whilst the concepts of the
arm's length principle and common business
practice are related, in practice the Indonesian Tax
Office (ITO) usually assesses compliance with these
two principles separately in tax audits. The ITO's
practical approach (which is articulated in internal
audit guidelines issued by the DGT) is to define
common business practice as common practice of
players within the taxpayer's industry.

Because the regulation does not explicitly
elaborate on the common business practice
concept, it is uncertain how the ITO would apply this

in practice. For example, assume a taxpayer engages
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in a transaction with related parties which is not
common amongst other players in the industry (e.g.
if an entity is paying royalties to a related party in an
industry where no other companies pay royalties).
The question then arises as to whether the ITO
would deny the royalty expenses in a partial or
entire amount or would require the taxpayer to show
that the transaction has enabled it to earn higher

profits than its industry peers.

Scope of regulation

The regulation applies to transactions between

related parties which have an impact on the reporting

of income or expenses for corporate tax purposes.

The regulation states that these transactions may

include:

a. Sale, transfer, purchase or acquisition of
tangible goods and/or intangible goods;

b. Payment of rental fees, royalties, or other
payments arising from the provision of or use of
tangible or intangible property;

c. Income received or costs incurred for provision

of or utilization of services;

d. Cost allocation; and

e. Transfer or acquisition of property in the form of
a financial instrument, as well as income or
costs from the transfer or acquisition of the

financial instrument.

Implementation of the arm's length principle

PER-43 indicates that the arm's length principle

(ALP) should be implemented by the following

steps:

a. Perform a comparability analysis and identify
comparables;

b. Determine the most appropriate Transfer
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Pricing Method;

c. Apply the ALP to the tested transaction based
on the result of the comparability analysis and
the selected transfer pricing method;

d. Document each step of the process in
determining the arm's length price or profit in
consideration of the prevailing tax regulations.

The regulation notes that taxpayers are not
required to comply with these steps for
transactions with related parties who earn income
or incur expenses of less than IDR 10 million. In
practice there are unlikely to be many taxpayers

who are able to utilize this exemption.

Comparability analysis
The comparability analysis outlined in PER-43 is
based upon the five comparability factors contained
in the OECD Guidelines. These are:

Characteristics of property or services;

a.
b. Functional profile of parties involved;

o

Contractual terms;
d. Economic conditions; and

e. Business strategies.

Guidance is provided on how each of these
comparability factors should be analyzed. The
guidance is consistent with explanations of the
comparability factors in the OECD Guidelines.

The regulation indicates that where both internal
and external comparable data are available,
internal comparable data must be used. Where
there is no internal comparable data available,
external data such as commercial databases may
be used. No specific guidance is contained in the
regulation about which databases will be
considered acceptable by the DGT. However, in

the recent news media, we noted the DGT
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referring to the use of the OSIRIS and ORIANA
databases and industrial reports as its tools to test
transfer pricing compliance and combat tax

crimes through transfer pricing.

Selection of transfer pricing methods
The five OECD pricing methods are endorsed by the
DGT and formally recognized in Indonesian tax law.
These are:

a. Comparable uncontrolled price (CUP) method;

b. Resale price method (RPM);

c. Cost plus method (CPM);

d. Profit split method (PSM); and
e. Transactional net margin method (TNMM).
PER-43 proposes a strict hierarchy in the selection
of transfer pricing methods. The CUP method must
be considered first. If no directly comparable
transactions are available, taxpayers must consider
whether they may be able to apply an adjusted CUP
method by making certain adjustments or
assumptions. After considering these factors, if
there are still no reliable comparable transactions
available, then one of the two gross margin methods
(RPM or CPM) may be considered. Net profit based
methods, such as TNMM or an application of the
PSM at the net profit level, may be applied if there
are 'difficulties” in applying one of the more direct
pricing methods.

The hierarchy of methods adopted by PER-43 is
consistent with the 1995 version of the OECD
Guidelines. In July 2010, the OECD approved a
revised version of its Transfer Pricing Guidelines
which no longer includes a hierarchy of methods.
The hierarchy was removed based on the practical
experience of tax administrations and taxpayers in

OECD member countries, where it was found that it
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is often very difficult to identify reliable comparable
data to apply the CUP method, RPM or CPM.

Use of a range

PER-43 indicates that it is possible to determine
either a single arm's length price/profit or a range of
arm's length outcomes. If it is possible to calculate a
single arm's length outcome, then a range should
not be used. PER-43 does not elaborate on how to
determine a single arm's length outcome. Where a
range is used, this should be based on the

inter-quartile range of comparable data.

Special transactions
PER-43 provides limited additional guidance on the
specific requirements in respect of services and
intangible property (IP) transactions.
For services transactions to comply with the arm’s
length principle, it is necessary to confirm that the
service is actually rendered, that it provides the
recipient with a commercial or economic benefit,
and that the value of the service fee is in line with
comparable arm's length service fees or with the
costs that would have been incurred by the
recipient if it had performed the activities itself. No
service fee should arise where a parent company
performs an activity in its capacity of shareholder
of the group
For royalty transactions to comply with the arm's
length principle, it is necessary to confirm that the
transaction actually takes place, that the IP provides
a commercial or economic benefit to the licensee,
is consistent with

and that the royalty paid

comparable arm's length royalties. For transactions
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involving the transfer of IR, it is necessary to confirm
that the transaction actually takes place, and that
the value of the consideration is arm's length. A
comparability analysis for IP transactions (either
royalties or transfers of IP) should consider the
following factors:

a. Geographical coverage;

b. Exclusive (or non-exclusive) character of any
rights granted; and

c. Whether the licensee has the right to participate
in further developments of the property by the

licensor.

Format of transfer pricing documentation

PER-43 states that, at a minimum, a taxpayer's
transfer pricing documentation should include:

a. Overview of the company such as group
structure, organization chart, shareholding
structure, business operations, list of
competitors and description of business
environment;

b. Price policy and/or and cost allocation policy;

c. Comparability analysis (i.e. the five

comparability factors);

d. List of selected comparables; and

e. Application of the selected method.

As long as these areas are covered, the specific
format and contents of the transfer pricing
documentation may be determined by the taxpayer.

The regulation does not discuss how frequently
taxpayers should update their transfer pricing
documentation, but it does note that taxpayers are
required to report their related party transactions in
the annual corporate income tax return. Since the
corporate income tax return disclosures for 2009

onwards include questions about whether transfer
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pricing documentation is available, this suggests that
updating transfer pricing documentation annually

would be advisable.

Transfer pricing adjustments by the DGT
PER-43 clearly states that the DGT has the authority
to re-determine the amount of related party income
and expenses in calculating the taxable income of a
taxpayer. The DGT's adjustments may be based on
the taxpayers own transfer pricing method and
documentation. Where the taxpayer's documentation
is insufficient, the DGT will conduct its own analysis
to re-determine the related party income and/or
expense amounts.

If there is evidence of a tax crime, then the DGT may
perform an investigation as outlined in Article 44 of

the tax administration law.

Correlative adjustments

The DGT has the authority to make correlative
adjustments to a taxpayer's income as a follow up
to a primary transfer pricing adjustment made by
the DGT or an overseas tax authority to the
income of one of the taxpayers related parties.
PER-43 does not provide detailed guidance on the
process that taxpayers must follow to seek such a
correlative adjustment. The regulation is also silent
whether taxpayers who received transfer pricing
adjustments prior to the enactment of PER-43 are
eligible for such correlative adjustments and
whether formal applications are required to enable

them to have such adjustments.

MAPs and APAs
PER-43 notes that Mutual Agreement Procedures

(MAPs) and Advance Pricing Arrangements (APAS)
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are available to taxpayers. We expect the ITO to
issue detailed guidance on the process that

taxpayers must follow on the MAPs and APAs

H5n) ZEEEHLTWET, ERBRIE HE
bt & FRIGAS A B HE IS T 72 DI E R TF
T DOWT OB T A X A& T35 L
PILET,

TERASE OEEYE. TELD PWC O EIF A~ T 72 &0,

TU - =T 4

ali.mardi@id.pwc.com

VAV d NN

ali.widodo@id.pwc.com

TyYm— s TR

anthony.j.anderson@id.pwc.com

TRy el

anton.manik@id.pwc.com

Ty h=URA Y ravyy

antonius.sanyojaya@id.pwc.com

TA ~THy Ty
ay.tjhing.phan@id.pwc.com

TV e TRT

engeline.siagian@id.pwc.com

ANURT Y=

hendra.lie@id.pwc.com

TAV=2 T b4 Vv ¥

Irene.atmawijaya@id.pwc.com

AL TTH
Ita.budhi@id.pwc.com

VhewIIT

jim.f.macmillan@id.pwc.com

FIAI « Va X

Laksmi.djuwita@id.pwc.com

“NT AT b

mardianto.mardianto@id.pwc.com

~vF¥—v—=Hlvh

margie.margaret@id.pwc.com

FAVA U H—

nazly.siregar@id.pwc.com

R—IL - T

paul.raman@id.pwc.com

LA bxF 4T

ray.headifen@id.pwc.com

AXT 4 o N A

suyanti.halim@id.pwc.com

TAL TNV

tim.watson@id.pwc.com

bUTF 4 s BT 4

Triadi.mukti@id.pwc.com

T, ERRPSMCH, YUy T X7 OALREKRRR hirotaro.kitamura@id.pwe.com |, F 7213,
# A #41 shunsuke.wariishi@id.pwec.com £ T, TEM% JmER < THE 72X,

PT U~ - UNnF « FxTH] TIARAYF—H =T AT —/8—2

PT Prima Wahana Caraka / PricewaterhouseCoopers,

Plaza 89, JI. H.R. Rasuna Said Kav.X-7, NO.6
Jakarta 12920, INDONESIA ,

PricewaterhouseCoopers Indonesia
Tax flash

2010 No.9
2010 Sep 22




PRICEWATERHOUSE(COPERS e

20104 9 A 22 A No.09

Telephone. +62 21 521 2901, Fax. +62 21 52905555,

ST
CORARFERIZD v R T AT PER L TOETN, FUNFEFETH D Z &2 TRMWEEE, 2EEE
ELTIRHAL S, GEREDAY TN 4 —~ > PO, www.pwe.comlid  7>bAFTE E7%)
Fo. AR Y > TUTMLOEEZ > THE Y £33, BREROER S, BHARCERL, BB0AE
COWTHEEFINEEEZAI bOTIED Y £ A, FH L, IR LTS MERRELZSEIC

. BE LA - A2 L ., BB RMEOMEYRT N REAFT L08R H Y £,

10
PricewaterhouseCoopers Indonesia

2010 No.9
Tax flash

2010 Sep 22




