
 

 

 

Global FS Tax Newsflash 
February 20, 2012 

How do the proposed FATCA regulations 
impact Insurers? 

On February 8th, the highly anticipated proposed regulations were issued, providing guidance on the 
various provisions under the Foreign Account Tax Compliance Act (“FATCA”), which was enacted as part 
of the Hiring Incentives to Restore Employment Act of 2010. The proposed regulations provide specific 
guidance on a number of implementation issues relevant to the insurance industry, and appear to have 
incorporated a number of comments received from the insurance industry. The proposed regulations 
generally do not delay most of the existing effective dates for FATCA compliance.  

PwC Observation: Among the concerns addressed by the proposed regulations were the 
expansion of the definition related to grandfathered obligations and the clarified definitions 
around financial account and account holder.  

Although these regulations are only proposed, they appear to provide sufficient guidance for 
insurers to determine what products are in scope, the process and system changes which will 
need to be made, and enable insurers to develop a communication plan with customers and 
distribution networks in order to address the looming effective dates of these rules. 

Simultaneously with the issuance of the proposed regulations, the governments of the United States, 
France, Germany, Italy, Spain, and the United Kingdom released a joint statement providing that they are 
exploring a common approach to FATCA implementation through foreign financial institutions disclosing 
their FATCA information to the tax authority in their country of residence (rather than directly to the US 
government). The joint statement also emphasizes the willingness of the United States to reciprocate by 
automatically collecting and exchanging information on accounts held in US Financial Institutions by 
residents of each of the respective countries. 

PwC Observation: The joint statement addresses many of the privacy law concerns raised by 
insurers and other industries. It does not, however, necessarily reduce the amount of 
information that must be gathered from a FATCA perspective. Depending on how the reciprocal 
provisions are drafted, US insurance companies may in some cases need to increase the 
reporting for non US clients.  

1) Insurance terminology now included in many FATCA definitions 

As the previous guidance was written primarily for banking institutions, the insurance industry faced 
a significant amount of uncertainty leading up to the release of the proposed regulations regarding the 
applicability and impact of FATCA. As hoped, the proposed regulations do provide clarity around 
several terms that allow the insurance industry to appropriately address FATCA’s requirements. 
Specifically, the proposed regulations clarify the intended party identified as an “account holder”, as 
well as provide additional guidance around the definitions of “cash value”, and “insurance company”, 
and address circumstances in which certain insurance or annuity contracts are included or excluded 
from the definition of financial account. 
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Account Holder 

For insurance and annuity contract accounts which qualify as financial accounts (as defined below), 

the account holder is deemed to be the person who can access the cash value of the contract or change 

the beneficiary, or, if there is no such person, the account holder is the beneficiary. 

Financial Account  

Insurance contracts that include an investment component – namely cash value insurance contracts 
and annuity contracts are included in the definition of “financial account.” Insurance contracts 
without a cash value component, such as term life, disability, health, and property and casualty are 
excluded from the definition of financial account.  
 
Cash Value 

A cash value insurance contract is an insurance contract that has a cash value greater than zero. 
Moreover, cash value is the greater of: 

 
1. The amount that the policyholder is entitled to receive upon surrender or termination of the 

contract (determined without reduction for any surrender charge or policy loan), and 
 

2. The amount the policyholder can borrow under or with regard to the contract. 

 

Cash Value Exclusions 

In addition to the definition of cash value, the following items are specifically excluded from the 
definition of cash value: 
 

1. A refund to the policyholder of a previously paid premium under an insurance contract (other 
than under a life insurance or annuity contract) due to policy cancellation, decrease in risk 
exposure during the effective period of the insurance contract, or arising from a redetermination 
of the premium due to correction of posting or other similar error; or 
 

2. Certain policyholder dividends, provided such dividends are not termination dividends, which 
relate to either a term life insurance contract or an insurance contract under which the only 
benefit payable is providing indemnification of an economic loss incurred upon the occurrence of 
the event insured against, such as personal injury or a sickness benefit. 

Insurance Company 

The term insurance company is defined as a company more than half of the business of which during 
the calendar year is issuing (or being obligated to make payments with respect to) insurance or 
annuity contracts or the reinsuring of such contracts.  

 

PwC Observation: The definitions as provided in the proposed regulations provide for clarity 

needed to apply the appropriate due diligence processes, as well as to define reporting 

requirements uder FATCA. In addition, cash value exclusions clarify the intent of application of 

a refund to the policyholder of a previously paid premium under an insurance contract as out of 

scope for purposes of FATCA.  

2) Pension Contracts  

Certain savings accounts (including retirement & pension accounts & nonretirement savings 
accounts) that meet specific requirements are excluded from the definition of a financial account. In 
general, such accounts must be held by certain retirement plans or be subject to tax and regulatory 
requirements.  
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Additionally, an FFI that is organized for the provision of retirement or pension benefits under the 
law of the country in which it is established or in which it operates and meets certain requirements 
may qualify as a deemed-compliant FFI. 
 

PwC Observation: FATCA excludes certain pension contracts. However, due diligence 
procedures must be applied to identify potential risk exposures. 

3) Modification of Due Diligence Procedures for the Identification of Accounts / De 
minimis Exception  

The proposed regulations reduce the administrative burden imposed by FATCA associated with 

reviewing records of pre-existing accounts to determine US status by: 

a) At the option of the FFI, individual accounts with a balance or value of $50,000 or less and 

certain cash value insurance and annuity contracts with a value of $250,000 or less, are excluded 

from the due diligence procedures (effectively a de minis exception); 

b) Providing a $250,000 de minims rule for pre-existing entity accounts; 

c) extending the reliance on information collected during a “know your customer” or “anti-money 

laundering” process (KYC/AML) 

d)  Increasing the threshold for manual reviews to $1,000,000 for pre-existing individual accounts 

(a “high value account”);  

e) Providing guidance on the scope of a “diligent review” of paper account records (e.g., paper 

search); 

f) Eliminating the special rules in the prior guidance for so-called “private banking accounts” and 

replacing this concept with the aforementioned “high value” account concept.  

PwC Observation: While the majority of insurance contracts meet the grandfathered 
obligtion requirements described below, there still remains an impact on insurers to review and 
report on pre-existing accounts and/or policies identified as a US account.  Unless the 
participating FFI elects otherwise, a participating FFI is, however not required to document 
pre-existing cash value insurance or annuity contracts of individual account holders that have 
an aggregate value or balance of $250,000 or less.  

The proposed regulations require that all account balances be aggregated, but only to the extent that 
computerized systems are able to link accounts by reference to a data element such as a client number 
or taxpayer identification number that would allow account balances to be aggregated. In addition, 
relationship managers of high value accounts are also required to aggregate all accounts that the 
relationship manager knows or has reason to know are directly or indirectly owned, controlled or 
established by the same person.  

PwC Observation: Computerized systems for insurance are often specific to a particular 
product that is not linked to the other computerized systems for other products. Therefore, it 
may not be possible to link all of an individual accountholder‟s accounts. 

4) Grandfathered Obligations  

The proposed regulations modify and expand upon the guidance provided in previous notices 
regarding the scope of grandfathered obligations by expanding the term to include obligations 
outstanding on January 1, 2013. The proposed guidance also indicates that any material modification 
of an outstanding obligation will result in the obligation being treated as newly issued or executed as 
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of the effective date of such modification, and thus no longer included as a grandfathered obligation. 
Insurance companies with grandfathered obligations that do not qualify for the de minims exclusion 
will have to conduct proper due diligence procedures to identify any withholdable payments made 
which are subject to reporting and have the processes in place to report on such payment.  

 

Additionally, the proposed regulations identify certain obligations (including life insurance contracts 
payable upon the earlier of attaining a stated age or death and term certain annuity contracts) as 
eligible for grandfathered status.  

PwC Observation: The expansion of “grandfathered obligations” provides relief to the 

insurance industry with regard to withholding; however insurance companes are still required 

to perform due dilgence procedures to identify any withholdable payments made which are 

subject to reporting.  

 

The proposed regulations define a material modification as it relates to debt securities.  For all 

other obligations, a material modification is based on "all relevant facts and circumstances".  

Therefore, it remains unclear how material modifications will apply to insurance contracts. For 

example, whether it includes a changes in the face amount of the policy or a change in the 

beneficiary may be an area where more guidance is needed from the IRS. 

 

5) Additional Categories of Deemed-Compliant FFIs 

The proposed regulations expand on previous guidance and provide additional categories of deemed-

compliant foreign financial institutions. This expansion is in an effort to reduce the compliance 

burdens on entities for whom entering into an FFI agreement is not necessary to carry out the 

provisions of FATCA. The categories of deemed-compliant FFIs are broader than those described in 

previous guidance, and include categories for registered-deemed compliant FFIs and certified-

deemed compliant FFIs. The additions focus on the nature of the investors (e.g., retirement plans, 

participating FFIs or exempt beneficial owners), investment contribution (e.g., employer, government 

or employee contribution), as well as the nature of the distribution relationship (e.g., limited to local 

banks or distributors restricted from distribution outside of the country of residence).  

PwC Observation: Deemed-compliant” status is an alternative to FATCA exemption that the 
IRS and Treasury have offered for certain institutions, including certain local FFIs and 
retirement plans that present a low risk of tax evasion. Although these rules may make it easier 
for some entities to be deemed-compliant, they will not eliminate the administrative burden 
associated with FATCA. For example, entities seeking registered deemed-compliant status will 
be required to register for deemed-compliant FFI status, enter into an FFI agreement, complete 
a required certification, and potentially, obtain an FFI-Entity Identification Number. As a 
payor, entities face additional due diligence requirements (e.g., looking to obtain appropriate 
withholding certificates for additional categories of deemed-compliant FFI). Finally, a 
registered deemed-compliant entity will still have certain on-going information gathering and 
monitoring requirements in order to certify its “deemed-compliant” status every three years.  
 
In the FATCA notices, the IRS discussed potentially granting execptions from FATCA for 
insurance companies issuing soley property & casualty and reinsurance contracts. In the 
proposed regulations, there is no deemed compliant status for such companies. However, the 
proposed regulations only include insurance contracts that include an investment component – 
namely cash value insurance contracts and annuity contracts are included in the definition of 
„financial account‟. Insurance contracts without a cash value component, such as term life, 
disability, health, and property and casualty, and indemnity reinsurance are excluded from the 
definition of financial account. It seems that any property & casualty or reinsurance company 
with just one financial account will still need to register as participating FFIs. As the Treasury 
Department and the IRS have requested comments regarding whether there should be 
additional categories of deemed-compliant FFIs not addressed in the proposed regulations, 
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consideration should be given, to providing a category of deemed-compliant FFIs for entities 
that issue a deminis number of financial accounts, such as cash value insurance or annuity 
contracts. 
 

6)  Guidance on Procedures Required to Verify Compliance 

The proposed regulations modify the guidance provided in the previous notices by providing that the 

responsible officer of an FFI will be expected to periodically certify that the FFI complied with the 

terms of the FFI agreement, which will include, among other items, adopting written policies and 

procedures, and conducting periodic reviews of the FFI’s compliance with these aforementioned 

policies and procedures. While verification of compliance through a third-party audit is not required 

of FFIs, the IRS may choose to perform an audit of the FFI in instances of suspected trends of 

compliance failures. 

PwC Observation: This confirms that a responsible officer will be ultimately accountable for 
FATCA compliance. As such, the responsible officer will need to be satisfied that all of the 
necessary due diligence, withholding and reporting procedures are sufficiently completed by 
providing such certifications. It is important to be mindful that many insurance companies also 
own asset management operations with a number of functions being performed by a third-
party service provider (e.g. the due diligence, withholding and reporting functions). In these 
cases, the responsible officer would still need to be satisfied that all of the procedures are 
sufficiently completed by providing such certifications. 

 

As noted above, the proposed regulations provide a great deal of detailed guidance relative to the prior 
guidance. However, a good deal of guidance is expected in the upcoming months in the form of the draft 
documents, i.e., FFI Agreement, modified withholding certificates (e.g., Forms W-8) and modified 
information returns (e.g., Forms 1042-S).  

A public hearing has been scheduled for May 15, 2012. The IRS has requested that comments be 
submitted by April 30, 2012. 

On February 21, 2012, PwC will host a webcast on the proposed regulations in general. A link to the 
registration site will be open on Friday, February 10, 2012, and can be found at 
http://www.pwc.com/us/fatca.  

In addition, various PwC offices in USA will be hosting a series of roundtables and seminars over the 
course of the next month to discuss the implications of the regulations on the Insurance industry.  

PwC Observation: It has been suggested that the proposed regulations have either delayed 
FATCA or that the efforts around compliance for the insurance industry have been substantially 
mitigated. It seems in fact there is still a substantial amount of work to be done by insurance 
companies. Given that the regulations have provided details on how these rules may ultimately 
work, insurers should have sufficient direction to begin assessing and developing a plan to 
implement the requirements of FATCA into their business processes and procedures.  

 

  

http://www.pwc.com/us/fatca
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PwC Contacts 
If you would like to discuss this content in more detail please call your local PwC contact or alternatively any 

of the FATCA team members listed below: 

Name Email Telephone 

David Newton  

- Global FS & INS Tax Leader 

david.newton@uk.pwc.om +44 (0)20 7804 2039 

William Taggart 

 - Global AM Tax Leader 

william.taggart@us.pwc.com +1 646 471 2780  

Richard Stuart Collier  

- Global BCM Tax Leader 

richard.collier@uk.pwc.com +44 (0) 20 721 23395 

Dominick Dell’Imperio (PwC USA) dominick.dellimperio@us.pwc.com +001 (646) 471- 2386 

Steve Chapman (PwC USA) stephen.chapman@us.pwc.com +001 (646) 471 5809 

Iris Goldman (PwC USA) iris.goldman@us.pwc.com   +001 (646) 471 3992 

Jon Lakritz (PwC USA) jon.w.lakritz@us.pwc.com +001 (646) 471 2259 

Rob Limerick (PwC USA) robert.limerick@us.pwc.com +001 (646) 471 7012 

Michele Landon (PwC USA) michele.landon@us.pwc.com +001 (646) 471  7084 

John Ernest (PwC USA) john.ernest@us.pwc.com +001 (614) 227 3217 

Candace Ewell (PwC USA) candace.b.ewell@us.pwc.com +001 (202) 312 7694 

Christoph Schärer (PwC Switzerland) christoph.schaerer@ch.pwc.com +41 58 792 42 82 

Rob Bridson (PwC UK) rob.bridson@uk.pwc.com +44 (0) 20 7804 2520 

Jonathan Howe (PwC UK) jonathan.p.howe@uk.pwc.com +44(0) 207 212 5507 

Timothy Clough (PwC  China/HK) tim.a.clough@uk.pwc.com +(852) 2289 1955 

Antony Thong (PwC China/HK) anthony.tong@hk.pwc.com +(852) 2289 3939 

 

PwC Indonesia Contacts 

  

Cliff Rees (PwC Indonesia) cliff.rees@id.pwc.om +62 21 528 90550 

Lucy Suhenda (PwC Indonesia) lucy.suhenda@id.pwc.com +62 21 528 91060 

Margie Margaret (PwC Indonesia) margie.margaret@id.pwc.com +62 21 528 90862 

Andry D. Atmadja (PwC Indonesia) andry.d.atmadja@id.pwc.com +62 21 528 90635 

Angelique Daryanto (PwC Indonesia) angelique.daryanto@id.pwc.com +62 21 521 2901 

Albidin Linda (PwC Indonesia) albidin.linda@id.pwc.com +62 21 521 2901 

Theresia Yovita (PwC Indonesia) theresia.yovita@id.pwc.com +62 21 521 2901 

 

Included below are links to the guidance released as well as the press release and the joint statement. 

Link to release: 
http://www.treasury.gov/press-center/press-releases/Pages/tg1412.aspx 
 
Link to statement: 
http://www.treasury.gov/press-center/press-
releases/Documents/020712%20Treasury%20IRS%20FATCA%20Joint%20Statement.pdf 
 
Link to regulations: 
http://www.ofr.gov/OFRUpload/OFRData/2012-02979_PI.pdf 
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