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In brief 

On May 23, 2017, the OECD released a Discussion Draft on Implementation Guidance on hard-to-value 

intangibles (HTVI). The Discussion Draft is published in the framework of the OECD/G20 BEPS Action 8 

– Aligning Transfer Pricing Outcomes with Value Creation – Intangibles (which was incorporated in the 

revised Chapter VI of the OECD Transfer Pricing Guidelines (TPG)), which introduced guidance for tax 

administrations on the review of pricing arrangements relating to intangibles as determined on an ex 

ante basis by considering ex post results. The Discussion Draft provides guidance on the implementation 

of the HTVI approach by way of examples. In addition, the Discussion Draft explains the relationship of 

the HTVI approach to access to the Mutual Agreement Procedure (MAP).  The Discussion Draft builds on 

an earlier discussion draft of June 4, 2015 which lead to the insertion of section D.4 on hard-to-value 

intangibles in the revised Chapter VI on Intangibles in the TPG.  After repeating the main principles of 

the HTVI approach as discussed in Section D.4, the discussion draft suggests to tax administrations to 

act as early as possible when HTVI issues are identified.  The Discussion Draft identifies the following 

principles in applying the HTVI approach:  

 Ex post results can be used as presumptive evidence on ex ante pricing; 

 Ex post results can be used for information when the valuation is made at the time of the 

transaction while at the same time considering the probability of achieving such results at the 

time of the transfer of the intangible in question; 

 The revised value may be used for tax reassessments, irrespective of payment profiles the 

taxpayers have put forward; and  

 Audit procedures should be applied in order to identify and act upon HTVI issues as soon as 

possible.   

The implementation principles aim at providing a common understanding and practice among tax 

administrations with regard to the adjustments resulting from the HTVI approach. The ex post outcomes 

should be used to determine the pricing at the time of the transaction considering the probability of 

achieving such outcomes at the time of the HTVI transfer.  The approach shows considerable 

resemblance with the commensurate with income (CWI) standard under Section 482 of the US Internal  
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Revenue Code and the CWI regulations.  Tax administrations are called upon to identify and to act upon HTVI as early 

as possible to evaluate the reliability of the information on the HTVI and its pricing at arm’s length. Further, the HTVI 

approach stresses the importance of the normal audit procedures. The guidance also stresses the possibility of 

adjustments reflecting alternative pricing structures from the one adopted. 

We welcome the development of additional guidance on the application of the HTVI approach and the illustrative 

examples as well as the possibility to provide comments and see it as a helpful basis for discussion to develop further 

pragmatic guidance on HTVI in order to avoid BEPS. The discussion draft is not a consensus document and therefore 

the OECD is seeking input on the additional guidance and examples by June 30, 2017. 

 

In detail 

Background and context 

The Discussion Draft serves as 
additional guidance on the 
implementation of the changes to the 
OECD TPG resulting from the final 
papers from the OECD/G20 Base 
Erosion and Profit Shifting (BEPS) 
Project, particularly Actions 8-10 
(Aligning Transfer Pricing Outcomes 
with Value Creation — Intangibles). A 
HTVI is thereby defined as an 
intangible for which, at the time of the 
transfer between group members,  

 no reliable comparables exist, and 

 at the time the transaction was 

entered into, the projections or 

future cash flows or income 

expected to be derived from the 

transferred intangible, or the 

assumptions used in valuing the 

intangibles are highly uncertain. 

The approach aims at protecting 
government revenues from profit 
shifting by countering perceived 
information asymmetries encountered 
by tax administrations. Such 
information asymmetries may exist 
due to a lack of specific business 
insights or access to information 
deemed relevant to examining the 
nature of the differences between the 
ex ante and the ex post outcomes.  

Following the approach, certain 
circumstances classify ex post 
outcomes as rebuttable presumptive 
evidence of the appropriateness of ex 
ante price setting related to transfers 
of HTVI. The approach will not apply 
in any of the following cases:  

 Details are provided on the ex 
ante projections used at the time 
of the transfer, including how 
risks were accounted for in the 
calculations; 

 Satisfactory evidence is provided 
that any significant difference 
between the financial projections 
and the actual outcomes is due to 
unforeseeable or extraordinary 
events that could not have been 
anticipated in setting the price or 
value; 

 A bilateral or multilateral advance 
pricing arrangement has been 
concluded; 

 The variation in financial 
projections and actual outcomes is 
no more than 20% (safe harbor 
threshold); 

 A commercialization period of five 
years has passed following the 
year in which the HTVI first 
generated unrelated party 
revenues for the transferee.   

The definition of HTVI is overly broad 
and, hence, almost any category of 

intangibles could be seen by tax 
authorities as falling within this 
definition. 

The Discussion Draft recognizes that 
jurisdictions may face application 
difficulties because of short audit 
cycles or a short statute of limitations. 
Although such jurisdictions are not 
required to modify their legislation, 
the draft guidance indicates ‘it does 
not prevent countries from 
considering targeted changes to 
procedures or legislation’. 

Implementation guidance 

In the introduction, the Discussion 
Draft repeats the purpose and main 
guidance on the HTVI approach. It 
also includes some clarifications on 
the approach including making 
appropriate adjustments and timing 
issues.  

Appropriate adjustments? 

The Discussion Draft indicates that 
tax administrations may make 
appropriate adjustments, including 
those that reflect an alternative 
pricing structure that is different from 
the structure adopted. The guidance 
does not, however, suggest potential 
approaches on how to make such 
appropriate adjustments.  

The discussion on HTVI under the 
revised Chapter VI of the OECD TPG 
concerns the pricing of the 
arrangements. The current wording of 
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the Discussion Draft, however, could 
be interpreted as allowing for a wider 
application than only adjusting the 
pricing arrangement. This would 
allow for subjective interpretations 
and may deviate from the principles 
on the recognition of the accurately 
delineated transaction under the 
arm’s-length principle.  

Timing issues 

The Discussion Draft indicates that 
audit procedures should be applied in 
order to identify HTVI transactions 
and act upon them as early as 
possible, but recognizes that tax 
administrations may encounter 
difficulties to perform an analysis 
(including risk assessment) at the 
time of the transactions or shortly 
thereafter. 

It is stressed that the HTVI approach 
should not be used to delay or bypass 
normal audit procedures but rather 
that HTVI transactions should be 
identified as early as possible.  

It is surprising that approaches that 
are already available and in use by 
certain tax administrations such as co-
operative compliance programmes or 
early notification measures that may 
be helpful in identifying and 
discussing in real time HTVI issues 
are not referenced. 

Practical examples 

The Discussion Draft contains three 
examples illustrating the practical 
implementation of the HTVI 
guidance. All examples are situated in 
the pharmaceutical industry and 
qualify the transactions as a HTVI 
transaction where ex post outcomes 
can be considered as presumptive 
evidence on the ex ante price setting 
arrangement. 

Example 1 

Initial facts: 

The example relates to the transfer of 
a patent on an intangibles that is not 
yet fully developed. An illustration is 
provided below: 

Scenario A: 

Phase III clinical tests were completed 
earlier than anticipated, allowing for 
commercialization in Year 3. Sales in 
Years 3 and 4 correspond to sales 
originally projected for Years 6 and 7. 
The taxpayer cannot demonstrate that 
the original pricing considered the 
early completion of clinical test and 
commercialization and that such 
development was unforeseeable. 

The tax administration is auditing 
Years 0 through 2. On the basis of 
presumptive evidence the tax 
administration adjusts the pricing of 
the patent transfer, which is based on 
the Net Present Value (NPV) of future 
cash flows, and makes adjustments to 
the taxable base.  

Scenario B: 

Scenario B uses the same facts as 
Scenario A, but with a lower 
computed NPV. In this case, the safe 
harbour threshold of 20% is not met, 
ruling out later adjustments. 

Example 2 

The initial facts are identical to those 
in Example 1. In Year 7 the tax 
administration receives information 
upon audit of the Year 3 to Year 5 that 
the actual sales in Year 5 and Year 6 
are substantially higher than 
projected. The taxpayer does not 
demonstrate that it was unforeseeable 

that sales would reach the 
substantially higher levels. 

On the basis of these facts the tax 
administration uses presumptive 
evidence and may adjust the pricing of 
the transaction in Year 0. However, 
according to the draft guidance, 
alternative pricing adjustments may 
be available such as an additional 
lump sum payment in Year 3. 

Example 3 

Example 3 illustrates a case where no 
lump sum payment was agreed upon 
and the arrangement is structured as a 
recurrent royalty payment. Under the 
presumptive evidence approach, the 
tax administration may adjust the 
royalty payments to reflect the NPV at 
the time of the arrangement. The 
example indicates that secondary 
adjustments are possible within the 
limits of domestic law of the 
jurisdiction granting the 
corresponding adjustment and its 
rules on the statute of limitations. 

HTVI and Mutual Agreement 

Procedure 

The Discussion Draft indicates it 
would be important to permit 
resolution of double taxation arising 
from the application of the 
presumptive evidence approach 
through the MAP procedure under the 
applicable double tax treaty. 

The takeaway 

The Discussion Draft is intended to 
provide additional guidance on the 
Implementation of the HTVI 
Approach introduced with OECD 
BEPS Action 8, in addition to 
clarifying access to MAP. The 
examples used to illustrate the 
implementation of the presumptive 
evidence approach could be improved. 
It is unclear why the three illustrative 
examples are all set in a 
pharmaceutical industry environment. 
In particular, the inference some may 
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draw from the fact that the examples 
draw exclusively from the 
pharmaceutical industry is that HTVI 
only exist in that industry, which is 
presumably not what the OECD 
intends.. 

The guidance on access to MAP is 
limited to a reference to BEPS Action 
14 on Making Dispute Resolutions 
More Effective. Additional guidance 
on the access to MAP in case of HTVI 
and the use of presumptive evidence 
approach would be welcomed. 

The presumptive evidence approach 
applied to HTVI allows the re-
characterization of transfers of 
intangibles using presumptions based 
upon alternative – even hypothetical 
– ex post pricing arrangements to 
determine ex ante value. In practice, 
this could lead to uncertainty and 
unpredictability particularly for 
taxpayers. While these concerns are 
recognized, open questions remain to 
be addressed. In particular, the 
Discussion Draft does not delineate 
boundaries of what could be 
considered satisfactory evidence nor 
does it clarify the subjective 
terminology such as unforeseeable or 
extraordinary. It is also not clear 
whether the implementation guidance 
only addresses pricing arrangements, 
as was the intention of the HTVI 
discussion under the revised Chapter 
VI of the OECD TPG, or whether it 
allows for non-recognition of the 
accurately delineated transactions. 

On the basis of the Discussion Draft, 
jurisdictions may consider domestic 
legislation or practices allowing the 
use of presumptive evidence in case of 
transfers of intangibles. 

Multinationals should be prepared to 
document their intangibles transfers 
in great detail as this may assist 
avoiding the presumptive evidence 
approach. In particular, the impact of 
the implementation guidance on 
business operations should be 

considered. Responses to the OECD 
with specific examples may serve an 
effective means to highlight the 
consequences of the implementation 
guidance should it be adopted. The 
OECD has invited comments on the 
Discussion Draft by June 30, 2017 
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