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In brief 

In early March, the Tax Court of Canada (the TCC) issued its decision in Sifto Canada Corp. and Sifto 

Canada Corp. (as successor to Sifto Canada Inc.) v. Her Majesty the Queen (Sifto). The TCC sided with 

the taxpayer, finding that a settlement agreed to via the competent authority process precluded a 

subsequent reassessment that attempted to further increase the taxpayer’s income. This decision makes 

clear that settlement agreements reached under Canada’s Mutual Agreement Procedure (MAP) program 

are generally binding on the CRA. 

 

In detail 

Facts 

Between 2002 and 2006, Sifto 
Canada Corp. (Sifto Canada) 
sold rock salt to a related party 
resident in the United States.  
After the fact, Sifto Canada 
determined that these sales 
occurred at a price that was 
below an arm’s length price.  

To correct this, Sifto Canada 
made a voluntary disclosure to 
the Canada Revenue Agency 
(CRA) containing an upward 
adjustment to its income in 
these years. The CRA accepted 

the voluntary disclosure and 
reassessed Sifto Canada 
accordingly (the original 
reassessments). 

To eliminate the resulting 
economic double taxation, Sifto 
Canada and its US-resident 
related party made applications 
to the Canadian and US 
competent authorities, 
respectively, under Articles IX 
(Related Persons) and XXVI 
(MAP) of the Canada-US Tax 
Treaty.1  

The Canadian and US 
competent authorities 

subsequently agreed on the 
transfer pricing put forward by 
Sifto Canada (which at this stage 
had not been audited or 
otherwise validated by the 
CRA). 

Subsequently, the CRA audited 
Sifto Canada and issued further 
reassessments of its 2002-2006 
taxation years (the second 
reassessments) based on an 
additional upward transfer 
pricing adjustment to the price 
at which Sifto Canada sold rock 
salt to its US-resident related 
party.  

                                                             

 
 
 
 
1 The Convention between 
Canada and the United States of 
America with Respect to Taxes 
on Income and on Capital, as 
amended (herein referred to as 
the Treaty). 
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Issues 

The primary issue before the TCC was 
whether the Minister of National 
Revenue (the Minister) had the ability 
to issue the second reassessments 
given the Canadian and US competent 
authorities subsequently agreed on 
the transfer pricing put forward by the 
prior MAP settlements on the same 
matter. Initially, the TCC was also 
asked to decide on the transfer price 
used in the original reassessments as 
well as whether the Minister was 
entitled to assess transfer pricing 
penalties, though ultimately it did not 
have to decide these secondary issues. 

Sifto Canada’s position was that it had 
entered into a binding settlement 
agreement with the Canadian 
competent authority and that this 
agreement established the transfer 
price for rock salt sold between 2002 
and 2006. 

The Minister responded that: (i) the 
MAP agreements between the 
Canadian and US competent 
authorities only represented 
agreements to provide relief from 
double taxation and did not constitute 
agreements on the transfer price 
itself; (ii) the correspondence between 
the Canadian competent authority and 
Sifto Canada did not create a binding 
settlement agreement that fixed the 
transfer price of rock salt; and (iii) 
notwithstanding the above, the 
Minister had a duty to reassess Sifto 
Canada once it determined, through 
an audit, that the transfer price 
discussed between the Canadian and 
US competent authorities was not an 
arm’s length price. 

Decision 

The TCC sided with Sifto Canada, 
holding that the second reassessments 
were inconsistent with both the MAP 

agreements between the Canadian 
and US competent authorities and the 
settlement agreements between the 
Canadian competent authority and 
Sifto Canada. The specific issues 
considered by the TCC are 
summarized below. 

What was agreed between the 
Canadian and US competent 
authorities? 

The TCC gave little consideration to 
the Minister’s argument that the 
letters exchanged between the 
Canadian and US competent 
authorities were an agreement only to 
address the economic double taxation 
that resulted from the original 
reassessments. 

Key to the TCC’s finding on this 
matter was the wording of Article IX 
of the Treaty.  Paragraph (1) of Article 
IX allows a state to adjust a taxpayer’s 
“income, loss or tax payable” where a 
related party transaction is not priced 
using arm’s length terms. When this 
paragraph of the Treaty is applied, 
paragraph (3) goes on to require the 
other state to make a corresponding 
adjustment to the related party, 
provided it agrees with the original 
adjustment. 

According to the TCC, the mandate of 
the competent authorities where a 
MAP application is made pursuant to 
Article IX is to agree on the 
adjustment permitted by paragraph 
(1) and subsequently required by 
paragraph (3).  By presenting its 
position paper to the US competent 
authority, the Canadian competent 
authority was necessarily taking the 
position that the adjustments 
presented were in accordance with 
paragraph (1).  In other words, they 
were specific transfer pricing 
adjustments to the “income, loss or 

tax payable” of Sifto Canada necessary 
to achieve an arm’s length result for 
the transaction in question. 

Was there an agreement between the 
Canadian competent authority and 
Sifto Canada? 

To assess whether a settlement 
agreement had been created between 
the Canadian competent authority and 
Sifto Canada, the TCC examined the 
“factual matrix” surrounding their 
interactions and concluded that a 
binding settlement agreement had 
indeed been created between the 
parties.   

The TCC placed significant weight on 
the letters between the Canadian 
competent authority and Sifto 
Canada. Letters from the Canadian 
competent authority clearly described 
the terms of the MAP agreements and 
requested that Sifto Canada indicate 
whether it was prepared to accept the 
terms of the proposed settlements. 
These letters caused Sifto Canada to 
respond, in writing, accepting those 
terms. 

Did the Minister have a duty to issue 

the second reassessments?  

As a final argument, the Minister 
contended that once it audited Sifto 
Canada and determined that the 
transfer price underlying the original 
reassessments was not arm’s length, 
there was a duty to issue the second 
reassessments. The Minister claimed 
that any agreement that may have 
existed with Sifto Canada or the US 
competent authority could not alter 
this duty. 

The TCC agreed that while settlement 
agreements may not be binding on the 
Minister if they are “indefensible on 
the facts and the law,” this threshold 
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was not met in the case at hand.2  
Specifically, the fact that the Canadian 
and US competent authorities had 
discussed and agreed to the revised 
transfer price, as well as the fact that it 
was based on a recognized transfer 
pricing methodology (the 
transactional net margin method, or 
TNMM), supported the settlement 
agreements being sufficiently 
defensible in fact and law.   

PwC observations 

The TCC’s decision supports fairness 
and certainty in situations where a 
taxpayer, in good faith, accepts a 
MAP-negotiated settlement. Sifto 
makes clear that such settlements are 
generally binding on the CRA. 

Under the CRA’s current 
administrative policy, voluntary 
disclosures are generally audited prior 
to being accepted. In practice, they are 
filed with the local tax services office 
(TSO), although matters requiring 
special expertise may be referred to a 
specialty area for assistance. Transfer 
pricing issues may be referred to a 
designated international tax auditor 
or to the CRA’s headquarters in 
Ottawa, where they receive a more 
extensive review. For this reason, the 
specific case facts of Sifto are unlikely 
to re-occur. 

Nevertheless, the TCC’s decision is 
timely, given the recent 
recommendations from the CRA’s 
Offshore Compliance Advisory 
Committee (the OCAC) on the 
voluntary disclosure program, in 
particular recommendation #5 (that 
the program not be available to 
resolve transfer pricing issues) and 
recommendation #9 (that taxpayers 
should not be allowed to object to 
voluntary disclosure agreements).  

                                                             
 
 
 
 
2 At paragraph 145. 

(See PwC Canada Tax Insight dated 
December 13, 2016). 

As these are only recommendations at 
this point, the voluntary disclosure 
program is still available to help 
taxpayers proactively manage transfer 
pricing matters. Nevertheless, Sifto 
highlights the intricacies that can exist 
in these circumstances. Taxpayers 
using the program should therefore be 
aware of the complexities involved 
and look to get the relevant competent 
authorities integrated in the process 
to ensure relief from double taxation 
will be available. 

Until the OCAC’s recommendations 
are fully considered, taxpayers also 
should be aware that voluntary 
disclosure applications will likely be 
subject to more stringent review than 
in the past.   

Moreover, it is reasonable to expect 
that the Canadian competent 
authority will take measures to ensure 
that appropriate due diligence has 
been undertaken prior to moving 
forward with MAP cases. This may 
result in additional requests for 
information or other audit-like steps.  
We have also recently observed 
instances in which the Canadian and 
US competent authorities have agreed 
to extend the Treaty arbitration period 
in situations where additional due 
diligence is required.   

More broadly, Sifto speaks to the 
importance of ensuring that the CRA’s 
administrative practices facilitate the 
proper dispatch of the Minister’s duty 
under Canada’s tax treaties. To this 
end, we may see collateral 
implications on the CRA’s internal 
administrative procedures.   

This may include strengthening the 
competent authority’s processes for 
initial interactions with field auditors, 
whether in relation to the voluntary 
disclosure program or routine audits, 
and also refinements to 
communication protocols with TSOs, 
the CRA’s appeals branch and 
taxpayers with respect to the 
resolution and implementation of 
MAP cases. 

We have already observed that, in 
practice, the Canadian competent 
authority has begun asking taxpayers 
to formally waive their rights of 
objection and appeal to MAP 
settlements in accordance with 
subsections 165(1.2) and 169(2.2) of 
Canada’s Income Tax Act (ITA).  

In the past, it was perhaps implied 
that MAP settlements were binding on 
all parties (even if taxpayers 
maintained a legal right of 
objection/appeal under the ITA once 
the associated reassessments had 
been issued). Sifto makes clear that 
such settlements are binding on the 
CRA; the CRA’s recent practice of 
asking taxpayers to waive their rights 
of objection/appeal makes them 
similarly binding on taxpayers. 

Sifto may also have implications that 
reach beyond Canada’s MAP program. 
For example, consider the CRA’s 
ability to audit competent authority 
agreements reached in the context of 
Canada’s Advance Pricing 
Arrangement (APA) program. In 
practice, any issues identified by field 
auditors are generally handled 
informally by the competent 
authority. We expect that more formal 
procedures may be put in place to 
escalate such issues going forward. 

http://www.pwc.com/ca/en/tax-insights/publications/pwc-voluntary-disclosures-program-in-jeopardy-2016-12-en.pdf
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The takeaway 

Although the specific facts of this case 
are unlikely to re-occur, it 
nevertheless supports the ability of 

Canada’s competent authority to enter 
into binding settlement agreements 
and provide taxpayers with increased 
certainty regarding international tax 
matters.  We expect that it may also 

result in go-forward changes to how 
Canada’s competent authority 
program is administered. 
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