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In brief 

In an important transfer pricing opinion published on March 23, 2017, the U.S. Tax Court in 

Amazon.com, Inc. v. Commissioner rejected the IRS’s preferred approach to pricing cost-sharing buy-in 

payments as inconsistent with the arm’s length standard, employing reasoning that has implications for 

related-party transfers of intangible property in general.  The opinion represents the latest in a series of 

court decisions rejecting the IRS’s interpretation and application of the arm’s length standard, especially 

with respect to transfers of intangible property between related parties. 

The Amazon court held that the IRS’s “all-in” aggregated income method was arbitrary, capricious, and 

unreasonable as applied to price a buy-in payment under the pre-2009 version of the cost sharing 

regulations.  The court rejected the IRS’s method because it effectively assumed a perpetual life for the 

transferred intangibles and inappropriately swept in elements of value that were not actually transferred 

in the buy-in transaction and that were not compensable “intangibles” to begin with. 

The Amazon opinion also addressed issues relating to the determination of costs to be included in the 

cost sharing pool.  The IRS sought to include in the cost sharing pool 100 percent of the costs from 

certain Amazon cost centers, but the court upheld as reasonable Amazon’s allocation of a portion of these 

costs to other activities not covered by the cost sharing arrangement.  

Finally, the court made no adjustment to Amazon’s intangible development cost (IDC) pool for stock-

based compensation, finding that Amazon’s “clawback” provision had not yet been triggered in light of 

the Tax Court’s decision in Altera Corp. v. Commissioner.  In Altera, the Tax Court invalidated Treas. 

Reg. § 1.482-7(d)(2) and the requirement that stock-based compensation must be shared among cost 

sharing participants (the IRS has since appealed the Tax Court’s decision to the Court of Appeals for the 

Ninth Circuit).  

The Tax Court’s opinion in Amazon is important for a number of reasons.  The valuation of buy-in 

payments under the pre-2009 cost sharing regulations has been a source of continuing controversy 

between taxpayers and the IRS.  By rejecting the IRS’s preferred approach and accepting a valuation 

based on transactional comparables and a fact-based analysis establishing limited useful lives for the 

transferred intangibles, the Amazon court provides critical guidance on the fundamental principles to be 

applied in determining arm’s length pricing for transfers of intangibles. 

http://www.ustaxcourt.gov/USTCInOP/OpinionViewer.aspx?ID=11148
http://ustaxcourt.gov/InOpHistoric/AlteraCorporationDiv.Marvel.TC.WPD.pdf
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The cost sharing regulations at issue in Amazon have since been substantially overhauled, with the current regulations 

being issued in temporary form in 2009 and finalized in 2011.  The current cost sharing regulations reflect many of the 

precise theories and arguments that the IRS put forth in Amazon.  As a result, the rejection of the IRS’s theories in 

Amazon may have implications for issues arising under the 2009 and 2011 cost sharing regulations as well as the pre-

2009 cost sharing regulations applicable to Amazon’s facts.   

As recent transfer pricing cases clearly demonstrate, courts will not hesitate to reject IRS positions where the court finds 

the IRS’s position fundamentally inconsistent with the arm’s length standard or unsupported by arm’s length evidence.  

Further, a court may not be inclined to defer to a regulation if it concludes the IRS is attempting to bootstrap its position 

in litigation using the regulatory process. 

 

In detail 

Factual background 

The genesis. The Amazon case arose 
because the IRS made transfer pricing 
adjustments increasing the income of 
Amazon.com, Inc. (Amazon US) by 
roughly $3.4 billion, based on its 
valuation of the buy-in payment made 
to Amazon US and adjustments to 
certain other items, for 2005 and 
2006.   

Relying on its authority under Section 
482, the IRS alleged that Amazon US 
had underpriced the intangibles (the 
Amazon Intangibles) it had transferred 
to Amazon Europe Holding 
Technologies SCS (Amazon Lux), its 
Luxembourg subsidiary, in connection 
with a cost sharing arrangement (CSA) 
between Amazon US and Amazon 
Lux.  The Amazon Intangibles 
included three groups of intangible 
assets:  (1) software and other 
technology required to operate the 
European websites, fulfillment 
centers, and related business 
activities; (2) marketing intangibles, 
including trademarks, tradenames, 
and domain names relevant to the 
European business; and (3) customer 
lists and other information relating to 
European clientele. 

The European operations. Amazon 
began expanding into the European 
market in 1998.  To enhance the 
efficiency of its European operations, 
Amazon restructured its European 
business by creating a European 

headquarters company for its 
European operations.  In connection 
with this restructuring, Amazon 
established Amazon Lux as a 
Luxembourg subsidiary to serve as its 
European headquarters.   

In addition, Amazon US entered into a 
CSA with Amazon Lux, whereby 
Amazon US and Amazon Lux agreed 
to share the costs of further research, 
development, marketing, and other 
activities relating to maintaining, 
improving, enhancing, or extending 
the Amazon Intangibles.  From 2006 
to 2013, Amazon Lux’s newly 
developed technology enabled the 
introduction of many new product 
categories.  

The buy-in payment. Amazon 
calculated the total value of Amazon 
Lux’s buy-in payment at 
approximately $255 million.  In its 
position at trial, Amazon separately 
valued each category of the Amazon 
Intangibles (i.e., the website 
technology, the marketing intangibles, 
and European customer information) 
on the basis of the comparable 
uncontrolled transaction (CUT) 
method. 

The cost sharing payments. To 
calculate the costs that should be 
allocated to its IDC pool, Amazon 
used a multi-step formula to allocate 
costs between the intangible 
development activity and other areas 
or business activities.  

The IRS adjustments  

The IRS asserted that the arm’s length 
value of the buy-in payment exceeded 
$3 billion, based on the application of 
an income method that determined 
the present value of the future income 
flows projected for Amazon’s 
European operations.  The IRS also 
asserted that the IDC pool should 
include 100 percent of the costs in 
certain cost centers that Amazon had 
allocated only partially to the IDC 
pool.     

The Tax Court’s analysis 

The Amazon court ruled on four 
separate points.  The first two points 
relate to Amazon Lux’s buy-in 
payment for the Amazon Intangibles 
transferred to the CSA.  The second 
two points relate to Amazon US’s 
allocation of certain costs to the IDC 
pool for the CSA between Amazon US 
and Amazon Lux. 

The buy-in payment   

The court ruled that the IRS’s 
determination with respect to the 
valuation of the Amazon Intangibles 
transferred by Amazon US in 
connection with the CSA with Amazon 
Lux was arbitrary, capricious, and 
unreasonable.  The court also held 
that Amazon US’s CUT method, with 
certain adjustments, represented the 
“best method” under relevant U.S 
regulations in determining Amazon 
Lux’s required buy-in payment. 
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Buy-in payment limited to pre-
existing intangibles 

The court first rejected the IRS’s 
proposed approach in determining 
Amazon Lux’s buy-in payment for the 
Amazon Intangibles because the IRS’s 
approach assumed a perpetual life 
(discussed below) and thereby failed 
to isolate the valuation of “pre-
existing intangible property,” as 
required in the pre-2009 cost sharing 
regulations.  The court found the IRS’s 
approach “improperly included in the 
buy-in payment the value of 
‘subsequently developed intangibles.’”  
The court rejected this valuation 
approach, because, it reasoned, “[n]o 
buy-in payment is required for 
subsequently developed intangibles.” 

Observation:  The IRS’s challenge in 
Amazon was presaged in an Action on 
Decision issued in 2010, in which the 
IRS expressed its disagreement with 
both the factual findings and the legal 
conclusions of the Tax Court in 
Veritas Software Corp. v. 
Commissioner, a similar case 
involving the determination of an 
arm’s length buy-in payment in a CSA.   

Subsequently, the IRS publicly 
promised to challenge cases with 
similar facts by applying the same 
theories as it did in Veritas.  True to 
its word, the IRS challenged in 
Amazon a very similar fact pattern as 
in Veritas, with the same theories in 
the same court, and the Tax Court in 
Amazon reached the same result as 
did the Tax Court in Veritas. 

Rejection of “akin to a sale” and 
aggregation theories 

The Amazon court also found that the 
IRS’s approach was based, in essence, 
on an “akin to a sale” theory — a 
theory which inappropriately included 
assets that were not compensable 
‘intangibles.’  The court held:  “By 
employing an enterprise valuation, 
[the IRS expert] necessarily sweeps 
into his calculation assets that were 
not transferred under the CSA and 

assets that were not compensable 
‘intangibles’ to begin with.”   

The court further rejected the IRS’s 
argument that its valuation approach 
was justified by the “aggregation” 
principle of the regulations, because it 
“does not yield a reasonable means, 
much less the most reliable means, of 
determining an arm’s length 
payment.”  According to the court, 
such an approach improperly 
aggregated pre-existing intangibles 
with subsequently developed 
intangibles, while aggregating 
compensable intangibles with non-
compensable intangibles.   

Observation:  Example 6 of the 2015 
temporary Section 482 regulations 
seemingly provides the result that the 
IRS was seeking to establish in 
Veritas, by using an “all-in” 
aggregation method and sweeping in 
assets not transferred in a CSA and 
that are not compensable intangibles.  
The Amazon court’s re-affirmance of 
its Veritas opinion and its rejection of 
the IRS’s “akin to a sale” and 
aggregation theories as inconsistent 
with the arm’s length standard raises 
doubts as to whether the IRS could 
achieve such a result by fiat simply by 
incorporating it into regulations. 

Definition of intangibles 

The Amazon court also found the 
IRS’s income method defective 
because it encompassed elements of 
value that were not “intangibles” as 
defined in the Section 482 
regulations.  In considering this issue,  
the Amazon court noted that the 
definition of an “intangible” for 
purposes of section 482 was 
“essentially the same” as the 
definition of “intangible property” 
under section 936(h)(3)(B).   

The court held that the IRS’s approach 
to valuing the buy-in payment 
“includes many items of value that are 
not ‘intangibles’” for purposes of 
section 482 or section 936(h)(3)(B), 

including “workforce in place, going 
concern value, goodwill, and what 
trial witnesses described as ‘growth 
options’ and ‘corporate resources’ or 

‘opportunities.’”3 

Observation:  The Amazon opinion 
represents the clearest judicial 
pronouncement to date that goodwill 
and going concern value are not 
included in the definition of 
“intangible property” for purposes of 
Sections 482 and 936(h)(3)(B).  This 
determination is relevant to a number 
of issues arising under Section 482 
and other Code sections, such as the 
scope of the commensurate-with-
income standard of Section 482 and 
the availability of the “election” 
provided under the 2016 Section 367 
regulations to treat the transfer of 
foreign goodwill and going concern 
value as a transfer subject to Section 
367(d). 

Realistic alternatives 

In addition, the Amazon court 
rejected the IRS’s argument that its 
business-enterprise approach to 
valuing Amazon Lux’s buy-in payment 
properly captured the value of 
Amazon US’s “realistic alternative” of 
continuing to own and develop the 
Amazon Intangibles.  While the 
Amazon court stated there were many 
reasons for rejecting this position, it 
articulated the following two.   

First, the court observed that the IRS’s 
“realistic alternatives” theory “proves 
too much” and would “make the cost 
sharing election, which the 
regulations explicitly make available 
to taxpayers, altogether meaningless.”  
Second, the court noted that the IRS’s 
“realistic alternatives” argument 
conflicts with the regulatory 
requirement that the IRS respect the 
transaction as structured by the 
parties as long as the transaction has 
economic substance.   

Observation:  The court’s holding on 
the IRS’s realistic alternatives 

http://www.ustaxcourt.gov/InOpHistoric/veritas.TC.WPD.pdf
http://www.ustaxcourt.gov/InOpHistoric/veritas.TC.WPD.pdf
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argument rejects a major pillar of the 
IRS’s economic approach to transfer 
pricing cases.  For several decades, the 
IRS has sought to use the “realistic 
alternatives” principle as an 
overarching limit on the profits 
allocated to offshore subsidiaries of 
US multinationals under conventional 
transfer pricing methods.  The 
particular application of the realistic 
alternatives principle traditionally 
favored by IRS posits that a US 
multinational would not engage in a 
transaction with a foreign affiliate at 
prices that would leave the US 
multinational with less profit than if it 
did not engage in the transaction with 
the affiliate.   

The leading case addressing this 
position was Bausch & Lomb, Inc. v. 
Commissioner.  In Bausch & Lomb, 
the IRS argued that the pricing of 
contact lenses purchased by B&L US 
from its Irish subsidiary should be 
judged by reference to the cost at 
which B&L US could have itself 
manufactured the lenses.  The Tax 
Court rejected this argument because 
the IRS was limited to determining 
the arm’s length price between B&L 
US and its Irish subsidiary—not 
reimagining the transactions.  The 
Second Circuit affirmed.  

Following the Bausch & Lomb loss, 
Treasury and the IRS sought to bolster 
their position by enshrining their 
favored formulation of the realistic 
alternatives principle in the Section 
482 regulations issued in 1994.  Under 
Treas. Reg. § 1.482-1(f)(2)(ii), the 
“Commissioner may consider the 
alternatives available to the taxpayer 
in determining whether the terms of 
the controlled transaction would be 
acceptable to an uncontrolled 
taxpayer faced with the same 
alternatives and operating under 
comparable circumstances.”  The 
regulations illustrated this rule with 
an example in Treas. Reg. § 1.482-
4(d)(2) that is similar to the fact 
pattern in Bausch & Lomb. 

The realistic alternative principle also 
figures prominently in the cost 
sharing regulations issued in 
temporary form in 2009 and finalized 
in 2011.  As a basic valuation 
principle, the regulations state that, 
for the analysis of a “platform 
contribution transaction” to be 
reliable, the present value of each 
party's total anticipated income under 
a CSA cannot be less than the present 
value of anticipated income the party 
could achieve through a realistically 
available alternative to cost sharing.  

A fundamental question regarding the 
IRS’s approach had been whether 
these realistic alternative assertions 
inappropriately impinge on the 
“actual transaction” principle—the 
fundamental tax law principle that the 
IRS must make tax determinations 
based on the transaction actually 
undertaken by a taxpayer, not some 
other transaction that it could have 
undertaken.   

A long line of case law has consistently 
held that this principle means that the 
IRS cannot restructure a taxpayer’s 
actual transaction in exercising its 
authority to make transfer pricing 
adjustments.  In fact, the Section 482 
regulations also recognize this 
principle, providing that the IRS, in 
making transfer pricing 
determinations, must respect the 
related-party transaction as 
structured by the parties as long as the 
transaction has economic substance.     

In this regard, the Amazon opinion 
confirms and builds upon similar 
conclusions reached by the court in 
Veritas.  Taken together, these two 
Tax Court opinions now represent the 
clearest judicial declaration — since 
Treasury and the IRS issued the 
Section 482 regulations back in 1994 
— regarding the merits of the IRS’s 
realistic alternatives approach. 

Useful Life 

On the basis of the facts and 
circumstances described in Amazon, 
the court rejected the IRS’s 
determination of an “indeterminate” 
or perpetual useful life.  Instead, the 
court found that the website 
technology had a seven-year useful life 
with decay plus an additional tail; the 
trademarks and marketing intangibles 
had a 20-year useful life; and the 
customer information had a 10-year 
useful life. 

In determining that the website 
technology intangibles had a useful 
life of seven years, the court relied on 
the analyses of Amazon’s technology 
experts.  Using a combination of 
qualitative and quantitative 
approaches, these experts analyzed 
the useful life of the website 
technology based upon the magnitude 
of the then-current challenges the 
website technology faced (qualitative) 
and the changes actually made to the 
source code after the technology was 
transferred in connection with the 
CSA (quantitative).  Additionally, to 
account for the value inherent in the 
continued use of the contributed 
technology as a platform for further 
research, the court determined a “tail 
period” of three and one-half years. 

For the marketing intangibles 
(trademarks, tradenames, and domain 
names relevant to the European 
business), the court agreed with the 
CUT analysis selected by both 
Amazon’s and the IRS’s experts.  
Again, relying on well-established case 
law, the court found that a brand such 
as Amazon’s requires substantial 
investment to carry forward its value.  
Accordingly, in light of these facts, the 
court found that the marketing 
intangibles transferred to Amazon Lux 
had a 20-year, rather than a 
perpetual, useful life.   

With regard to the customer 
information, the court found that at 
arm’s length, parties would agree to 



Tax Insights 

 
 

5 pwc 

pay referral fees for a period of 10 
years, based on CUTs involving such 
customer referrals by Amazon.  The 
court rejected the IRS’s “all-in” 
approach of valuing the entire 
spectrum of customer data made 
available to Amazon Lux, principally 
because such information as credit 
card numbers, addresses, and other 
contact information becomes 
outdated, and customer preference 
rapidly changes over time. 

Observation:  Amazon represents 
yet another instance where a court 
sided with the party able to develop a 
factual basis for its position, as 
opposed to one relying on unverified 
economic theories.  Indeed, transfer 
pricing cases generally are won or lost 
on the facts.  Here, Amazon turned 
what could have been a theoretical 
question on useful life into a factual 
one.   

To determine the useful life of the 
website technology, Amazon’s expert 
witness counted the lines of code that 
were created when the technology was 
transferred and then counted how 
much of that code remained years 
later.  An Amazon employee also 
testified that because of the rapidly 
changing environment, Amazon used 
a “quick and dirty” approach to 
building software and would “throw 
things away after a couple of years,” 
which the court found useful in 
rebutting the IRS’s perpetual useful 
life arguments.   

The court’s focus on the factual 
evidence regarding the period of time 
the intangible would continue to have 
commercial utility is consistent with 
traditional methods of determining 
useful life.  The 2009 temporary cost 
sharing regulations and the 2011 final 
cost sharing regulations take a 
different approach, generally 
assuming that the useful life of a 
platform contribution will last as long 
as any cost shared intangibles are 
exploited.  In the preamble to the final 

regulations, Treasury and the IRS 
concede that this approach may not be 
consistent with conventional notions 
of useful life, but Treasury and the IRS 
nonetheless consider it correct as a 
matter of economic theory. 

The IRS also incorporated the same 
useful life concept into the 2016 
Section 367 regulations, which 
interpret the statutory term “useful 
life” as used in Section 367(d).  The 
Amazon court’s analysis calls into 
question whether the approach of the 
2009 and 2011 cost sharing 
regulations and the 2016 Section 
367(d) regulations regarding useful 
life produces an arm’s length result.  
The Amazon court’s analysis of useful 
life is particularly relevant under these 
regulations because the court 
explicitly acknowledged the need to 
incorporate the use of the intangibles 
in further research and development 
(the “platform” life that these 
regulations seek to capture), and 
applied its fact-based approach to that 
aspect of determining the useful life of 
the Amazon Intangibles.     

Discount rate 

The court determined that an 18 
percent discount rate was appropriate 
when valuing the website technology 
and the marketing intangibles.  In 
adopting this view, the court relied on 
various experts opining in turn that an 
application of the capital asset pricing 
model (CAPM) rate properly 
corresponded to Amazon’s weighted 
average cost of capital (WACC). 

Observation:  Notwithstanding some 
differences in individual approaches, 
Amazon showed a significant 
convergence of valuation experts 
adopting a CAPM-based WACC 
measurement.  Ultimately, a five-year 
horizon for the calculation of the 
“beta” was generally used by the 
expert witnesses, and the prevailing 
opinion was based on monthly data 
(as opposed to weekly data) as well as 

Amazon’s own stock price (as opposed 
to other companies’ stock prices). 

Funding 0bligations 

The IRS attempted to distinguish its 
approach in Amazon from its 
unsuccessful approach in Veritas by, 
among other things, arguing that its 
discounted cash flow approach 
appropriately allowed Amazon Lux an 
expected return on its “subsequently 
developed intangibles” equal to 18 
percent (i.e., the discount rate used in 
the IRS’s approach).  The court 
rejected this approach as imposing 
“an artificial cap on the expected 
returns that [Amazon Lux] could 
realize as co-owner of Amazon’s future 
intangible asset.” 

Observation:  The Amazon opinion 
confirms that a controlled 
participant’s meeting its funding 
obligations under a CSA is sufficient 
for it to be entitled to the full residual 
income on the to-be-developed 
intangibles.  In this regard, the 
Amazon opinion states:  “For this 
purpose, it is immaterial whether the 
participant engages in actual 
technology development or simply 
makes cost sharing payments in cash.”   

This holding can be contrasted with 
the newly-promulgated rules for “cost 
contribution arrangements” from the 
Organisation for Economic Co-
operation and Development, which 
assert that under the arm’s length 
standard a CSA participant must have 
people capable of managing and 
controlling the risk related to 
intangible development under the 
CSA. 

Best method   

As noted above, the court ruled that 
Amazon US’s CUT method, with 
certain adjustments, represented the 
best method to determine Amazon 
Lux’s required buy-in payment.  
Amazon’s CUT method for the website 
technology intangibles was based on 
internal license agreements with 
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third-party merchants for use of the 
technology.  For the marketing 
intangibles, Amazon’s proposed CUT 
method relied on trademark licensing 
agreements derived from an external 
database.   

With respect to the website technology 
and the marketing intangibles, the 
court made adjustments to Amazon’s 
CUT methods based on certain factors 
such as the royalty rate and the 
revenue base on which the royalty was 
calculated, the useful life of the 
preexisting technology, and the 
discount rate. 

Observation:  The Amazon opinion 
provides yet another example of 
courts’ general preference for 
transaction-based methods tied to 
evidence from real-world business 
transactions over methods based on 
financial valuation models or 
economic theory.  

The cost sharing payments 

The IDC pool 

With respect to the IDC pool, the 
court ruled that the IRS abused its 
discretion in determining that 100 
percent of Amazon US’s costs from 
certain cost centers constituted IDCs.  
It upheld Amazon US’s approach to 
allocating these costs (with certain 
adjustments), noting that the 
regulations require only a reasonable 
allocation of costs to the IDC pool.  

Observation:  The Amazon court 
offers some clues as to how US 
taxpayers can adopt practical and 
defensible ways of producing cost pool 
identification and allocation analyses.  
Citing its earlier opinion, the court 
stated:  “It is not necessary that the 
parties painstakingly examine each 
cost in the 200-plus baseline cost 
centers in order to determine whether 
a nontrivial portion of T&C category 
costs are ‘mixed.’”  The court further 
noted that there is “no logical reason 
for imposing harsher requirements 
[than the level of granularity used by 

the company’s financial auditors] . . . 
before allowing it to allocate costs 
within the T&C category.”  

The stock-based compensation 

The CSA between Amazon US and 
Amazon Lux took into account stock-
based compensation.  However, the 
CSA also included a “clawback” 
provision that would apply in the case 
that Treas. Reg. § 1.482-7(d)(2) were 
held invalid by a final decision of a 
court of law that is not (or cannot be) 
appealed.   

The Tax Court held Treas. Reg. § 
1.482-7(d)(2) to be invalid in Altera, 
but the IRS has appealed that decision 
to the Ninth Circuit.  As a result, 
because the “clawback” provision in 
Amazon’s CSA was not triggered, the 
court made no adjustment to the IDC 
pools to account for stock-based 
compensation.  

Implications for taxpayers 

The Amazon opinion addresses a 
number of significant transfer pricing 
issues in the context of a transaction 
governed by a specific regulatory 
regime — the cost sharing regulations 
in place before 2009.  Taxpayers 
looking ahead will surely ask whether 
the Amazon court’s conclusions 
regarding the IRS’s proposed 
valuation approach undermine the 
vitality of the current cost sharing 
regulations, which were substantially 
overhauled in 2009.  This question is 
particularly important because the 
2009 changes to the cost sharing 
regulations were intended to adopt 
into regulation many of the precise 
theories and arguments that the IRS 
advanced in Amazon. 

In the preamble to the 2009 
temporary cost-sharing regulations, 
Treasury and the IRS claimed that the 
changes they were making to the cost-
sharing regulations conformed to the 
arm’s length standard because they 
merely provided “further guidance on 
the evaluation of the arm’s length 

results of cost-sharing transactions 
and platform contribution 
transactions.”  The Amazon court’s 
rejection of the IRS’s theories and 
arguments as inconsistent with the 
arm’s length standard undermines 
this assertion.  

Generally, courts have not deferred to 
IRS regulations that adopt its prior 
failed litigating positions.  After the 
IRS had unsuccessfully advanced its 
realistic alternatives position in 
Bausch & Lomb, Treasury and the IRS 
essentially adopted this position in the 
1994 transfer pricing regulations.   

Yet, the court in Amazon did not defer 
to the “realistic alternative” language 
in the 1994 regulations, but instead 
upheld the same basic principle as it 
did in Bausch & Lomb, requiring that 
the IRS respect the actual transaction 
undertaken by the taxpayer.  The 
Altera court also refused to defer to a 
subsequent regulation that codified a 
prior unsuccessful litigating position 
(in this case, it involved the inclusion 
of stock-based compensation in the 
CSA cost pool), by upholding its prior 
decision in Xilinx, Inc. v. 
Commissioner, holding the regulation 
invalid. 

In its analysis, the Amazon court did 
reference the “elective” nature of the 
pre-2009 cost sharing regulations, 
suggesting that its conclusions rested 
in part on the applicability of a 
specific regulatory regime that had 
promised certain treatment for 
transactions complying with its terms.   

However, a narrow construction of the 
Amazon court’s reasoning would be 
inconsistent with the Tax Court’s 
earlier opinion in Altera (a 
unanimous opinion that was reviewed 
and joined in by 14 judges).  The 
Altera court was not willing to allow 
the IRS latitude under an elective 
regime, concluding that the IRS could 
not justify the imposition of non-arm’s 
length requirements on cost sharing 
transactions even though the cost 

http://www.ustaxcourt.gov/InOpHistoric/Xilinx55.TC.WPD.pdf
http://www.ustaxcourt.gov/InOpHistoric/Xilinx55.TC.WPD.pdf
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sharing regulations operate as a kind 
of safe harbor.   

The takeaway 

Treasury and the IRS have pursued 
certain key regulatory and 
enforcement initiatives over the past 
decade (or longer) seeking to impose 
“all-in” valuations of aggregate 
income flows, generally over perpetual 
lives.   

These initiatives involved, most 
prominently, a series of new 
regulations, including the 2009 and 
2011 cost sharing regulations 
embracing an “investor model” 
approach to valuation, the 2015 

temporary Section 482 regulations 
expanding the aggregation principle, 
and the 2016 Section 367 regulations 
eliminating the exception for foreign 
goodwill and going concern value in 
Section 367 transfers.  Companion 
enforcement initiatives have included 
(among others) the identification and 
prosecution of cases intended to 
establish judicial precedent 
supporting these valuation theories, 
including the Amazon case itself, 
which was designated for litigation.   

The Amazon opinion challenges many 
of the basic pillars of these regulatory 
regimes and valuation theories as 
inconsistent with the arm’s length 

standard.  The court specifically 
dismisses the IRS’s broad aggregate 
valuation method, its “realistic 
alternatives” argument, its perpetual 
useful life assumption, and its 
embrace of a broad definition of 
intangibles as including goodwill and 
similar elements of value.  By doing 
so, the Amazon court (as did the 
Veritas court) calls into question 
whether the IRS’s regulatory guidance 
represents an appropriate 
interpretation of the arm’s length 
standard, and whether the IRS’s 
valuation approaches — under similar 
facts — can withstand judicial scrutiny 
in future litigation.  
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