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In brief 

On May 31, 2016, the German Federal Ministry of Finance published a ministerial draft bill intended to 

implement certain recommendations resulting from the OECD BEPS project and also the provisions of 

the European Union Mutual Assistance Directive. The draft bill includes the introduction of the OECD’s 

three-tiered transfer pricing documentation approach as well as additional modifications of tax 

provisions on cross-border aspects. Further legislative changes in the area of transfer pricing have been 

formally announced. 

 

In detail 

The ministerial draft bill 
proposes a variety of measures 
that largely focus on the 
introduction of rules intended to 
bring about increased 
transparency in the area of 
company taxation. The draft bill 
also announces the publication 
of further soon-to-come transfer 
pricing-related guidance in 
Germany, including an 
ordinance on the interpretation 
of the arm’s-length standard in 
specific cases and changes to the 
existing local transfer pricing 
documentation ordinance.  

Implementation of OECD’s 

three-tiered transfer pricing 

documentation approach  

For purposes of implementing 
the three-tiered transfer pricing 
documentation approach into 
German law, amendments to 

the existing Sec. 90 Para. 3 
General Tax Code (GTC; 
Abgabenordnung) and the 
introduction of a new Sec. 138a 
GTC are envisaged. These 
effectively would require 
German resident companies 
under certain circumstances to 
prepare documentation of 
master data (Master File), 
county-specific company-
related documentation (Local 
File), as well as a country-
related report (country-by-
country (CbC) Report).  

The preamble to the draft law 
clarifies that almost all 
information required under the 
Master File and Local File is 
covered by the existing legal 
obligation to prepare and 
maintain records according to 
Sec. 90 Para. 3 GTC. The 
proposed content of the CbC 
Report is in line with the 

OECD’s recommendations; i.e. 
it covers items such as revenues, 
income tax paid, and number of 
employees.  

The current draft bill does not 
raise the existing local 
thresholds defining the 
requirements regarding transfer 
pricing documentation in 
Germany. In this respect, 
taxpayers with cross-border 
transactions with related parties 
remain obliged to prepare 
comprehensive transfer pricing 
documentation if the threshold 
of €5 million for intercompany 
goods transactions or €500,000 
for other transactions is 
exceeded.  

In addition to these general 
thresholds, Sec. 90 Para. 3 GTC 
now specifies that only 
taxpayers that are part of a 
multinational group and whose 
revenues from unrelated- and 
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related-party transactions in the 
previous financial year amount to at 
least €100 million will be subject to 
the requirement of reporting Master 
File-related information. 

Additionally, Sec. 138a GTC 
determines that domestic ultimate 
parents have to prepare and submit a 
CbC Report for the group once the 
declared revenues in the consolidated 
financial statement of the previous 
financial year amount to at least €750 
million. The CbC Report is to be 
submitted to the German Federal 
Central Tax Office (BZSt) within 12 
months after the end of the financial 
year by the domestic ultimate parent. 
Additionally, the ministerial draft bill 
states that foreign ultimate parents 
can assign domestic group companies 
with the preparation and submission 
of the CbC Report (so-called 
secondary mechanism).  

Focus on price-setting  

According to the explanations of the 
revised provisions related to transfer 
pricing documentation, the Federal 
Ministry of Finance seeks to have 
taxpayers maintain documentation on 
the selection and application of the 
transfer pricing methodology, as well 
as the moment in time in which 
transfer prices were set. According to 
the explanations on the draft bill, this 
data is necessary in order to confirm 
that the taxpayer complied with the 
arm’s-length standard.  

Observation: This illustrates the 
continuing focus of the German tax 
authorities on the price-setting 
approach of multinational enterprises, 
which differs from the approach taken 
by other countries that focus on an 
outcome-testing approach to confirm 
that transfer prices were at arm’s 
length.  

The draft bill also announces the 
soon-to-come release of a new 

ordinance for the interpretation of the 
arm’s-length standard.  

Submission of transfer pricing 

documentation and penalties  

The submission of records according 
to Sec. 90 Para. 3 GTC remains 
unchanged. This means that taxpayers 
must submit transfer pricing 
documentation only in the case when 
the revenue authority requires the 
submission of records for the purpose 
of conducting a tax audit. Upon 
request, the submission of records 
must be completed within 60 days (30 
days in case of extraordinary business 
transactions).  

The submission of the Master and 
Local Files is enforceable with penalty. 
Thus, if taxpayers fail to provide 
Master and Local Files after being 
requested in a tax field audit, German 
tax authorities could impose the 
following significant penalties:    

 Tax authorities would be 

authorized to assess additional 

income to the disadvantage of the 

taxpayer. 

 Penalties of 5%–10% of the income 

adjustment, but at least €5,000, 

could be imposed.  

 If documentation is prepared late 

by the taxpayer, there could be a 

fine of at least €100 for each day of 

delay beyond the deadline set, 

though not more than €1 million in 

total, depending on the discretion 

of the tax authorities.  

As a new feature, the draft bill would 
introduce the application of above 
penalty regime on a transaction-by-
transaction basis.  

The obligation to file the CbC Report 
applies for all financial years 
beginning after December 31, 2015. 
Additionally, for financial years 
beginning after December 31, 2016, 

domestic taxpayers must specify 
within the tax return filing whether 
they qualify as the domestic ultimate 
parent, whether they are assigned 
with the preparation and submission 
of the CbC Report by the foreign 
ultimate parent, or whether they are 
included in the CbC Report of a 
foreign group company. In 
comparison to the Master File and 
Local File, a late or incomplete 
submission of the CbC Report can 
trigger a fine of up to €5,000, but no 
additional penalty or additional 
income estimate.  

Exchange of CbC Report  

The ministerial draft bill provides that 
the BZSt can share information with 
other contracting states where the 
company operates its subsidiaries or 
permanent establishments, based on 
the Multilateral Competent Authority 
Agreement on the exchange of 
Country-by-Country Reports signed 
on January 27, 2016 or respectively 
with the EU member states based on 
the EU directive 2016/16 (not passed 
by the Council of Ministers yet).  

Observation: In the explanations 
provided to the draft bill, the use of 
the CbC Report for purposes of 
applying global formulary 
apportionment rejected explicitly, as 
the type of information included 
therein is not seen as sufficient to test 
the arm’s-length nature of inter-
company transactions. In this respect, 
although the taxpayer generally is not 
to be consulted by the BZSt, in 
exceptional cases a right to be heard 
can be evoked with a temporal stop of 
the exchange of CbC Report if the 
receiving country misuses the 
information for purposes of a 
formulary apportionment.  

Automatic exchange of tax rulings 

between EU Member States  

In order to implement the 
amendments to the European Union 
Mutual Assistance Directive agreed on 
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December 8, 2015, a draft law has 
been published. This draft law 
constitutes the legal basis for the 
automatic exchange of information 
between the European member states, 
as well as the member states and the 
European Commission relating to 
cross-border preliminary assessments 
and unilateral advance pricing 
agreements of transfer prices applied 
between international affiliated 
companies (so-called tax rulings). 
Simultaneously, this draft law forms 
the legal basis in Germany for the 
automatic exchange of CbC Reports of 
multinational companies between the 
European member states.  

Possible treaty override on the 

interpretation of the arm’s-length 

standard  

The draft ministerial bill also 
introduces an amendment to Sec. 1 
Foreign Tax Act (FTA, 
Außensteuergesetz) (i.e., Germany’s 
central transfer pricing provision) 
which — according to the explanatory 
notice — shall guarantee that there are 
no deviations between the regulations 
of the arm’s-length standard 
constituted within Article 9 Para. 1 of 
the OECD model tax convention 
(OECD-MTC) and the national arm’s-
length standard stipulated in Sec. 1 
FTA.  

Observation: This adjustment of the 
central transfer pricing provision 
under German tax law can be seen as 
a reaction to recent jurisprudence in 
Germany establishing a “barrier 
function” of Article 9 Para. 1 OECD-
MTC.  

Moreover, the Federal Ministry of 
Finance considers that the 
amendment indirectly clarifies that 
the application of a uniform arm’s-
length standard could also lead to tax 
reductions for taxpayers. However, 
such tax reductions could not be 
achieved within the scope of Sec. 1 
FTA itself, but through application of 
the terms of a Double Tax Treaty (in 

line with Article 9 Para. 2 OECD-MTC 
and Article 25 OECD-MTC). The draft 
explanatory notice states that 
international taxation conflicts could 
be avoided as a result; this statement 
will need to be confirmed.  

The amendment of Sec. 1 FTA will 
come into force on the day after the 
announcement of the law in the 
Official Bulletin.  

The takeaway 

With the draft bill, Germany remains 
close to the OECD BEPS 
recommendations with regard to 
transfer pricing measures. 
Accordingly, companies operating in 
Germany should review their current 
transfer pricing documentation 
approach and take appropriate steps 
to accommodate the new 
requirements. More guidance on 
transfer pricing documentation and 
the post-BEPS interpretation of the 
arm’s-length standard by the German 
tax administration is likely to follow 
shortly. 
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Let’s talk   

For a deeper discussion of how this issue might affect your business, please contact: 

Transfer Pricing 

Lorenz Bernhardt, Berlin 
+49 30 2636 5204 
lorenz.bernhardt@de.pwc.com 

Kati Fiehler, Hamburg 
+49 40 6378 1304 
kati.fiehler@de.pwc.com 

Martin Renz, Stuttgart 
+49 711 25034 3107 
martin.renz@de.pwc.com 

Transfer Pricing Global and US Leaders 

Isabel Verlinden, Brussels 
Global Transfer Pricing Leader 
+32 2 710 44 22 
isabel.verlinden@be.pwc.com 

Horacio Peña, New York 
US Transfer Pricing Leader 
+1 646 471 1957 
horacio.pena@us.pwc.com 
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