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CJEU Cases 

  

Denmark – CJEU referrals on the concept of beneficial ownership and 

abuse in the Parent-Subsidiary and Interest and Royalty Directives 

 

On 8 July 2016, the CJEU published the preliminary questions in five cases referred to it 

on 25 February 2016 by the Danish High Court (Østre Landsret). These cases (C-115/16, 

C-116/16, C-117/16, C-118/16 and C-119/16) were referred to the CJEU with a view to 

clarifying the definition of “beneficial ownership” and abuse in the Parent-Subsidiary 

Directive (PSD) and the Interest and Royalty Directive (IRD). 

 

The referrals mark an important step for a large group of cases on a matter that has been 

pending in Denmark since 2008, when the Danish tax authorities started to challenge 

the dividend and interest withholding tax exemption with respect to dividend and 

interest payments to EU group companies. According to the Danish tax authorities, these 

companies were not the beneficial owners of this income, since it was passed directly or 

indirectly to other group companies, which could not have received it directly without 

paying Danish withholding tax. 

 

The CJEU has now been asked to rule on a number of issues relating to the requirements 

for the withholding tax exemption in Denmark. These include the interpretation of the 

beneficial ownership concept in the IRD and the scope of the anti-abuse provisions of 

the PSD and the IRD. Furthermore, the CJEU has been asked to rule on whether a 

Member State can rely on its anti-abuse provisions and/or the beneficial ownership 

requirements, as set out in Double Tax Treaties. 

-- Martin Poulsen, PwC Denmark; mpu@pwc.dk 

 

Finland – CJEU referral on the compatibility of the tax treatment of 

transfers of assets with EU law: A Oy 

 

On 20 May 2016, the Helsinki Administrative Court referred to the CJEU for a 

preliminary ruling (interim decision 16/0611/4) a question on the compatibility of the 

Finnish Business Income Tax Act (BITA) provisions concerning the tax treatment of the 

transfer of assets (A Oy, C-292/16) with the freedom of establishment (Article 49 TFEU). 

 

A Finnish company (the Company) made a transfer of assets in 2006 by transferring the 

business of the production facility of its Austrian permanent establishment to its 

Austrian group company. As consideration for the transfer, the Company received new 

shares in the Austrian group company corresponding to approximately 30% of its 

capital. The fair market value of the transferred assets was deemed to be taxable income 

for the Company in accordance with Section 52 e par. 3 of BITA, as the assets transferred 

were attributable to a branch/permanent establishment in another Member State. On 

the other side, a domestic transfer of assets would be tax neutral. Finland has 

implemented Article 10(2) of the Merger Directive (90/434/EEC) by the aforementioned 

Section 52 e par. 3 of BITA. According to this section, the Company is entitled to a 

deemed tax credit corresponding to the amount of the taxes payable in the other 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=182036&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=738667
http://curia.europa.eu/juris/document/document.jsf?text=&docid=182048&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=738540
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62016CN0117&from=EN
http://curia.europa.eu/juris/document/document.jsf?text=&docid=182022&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=738814
http://curia.europa.eu/juris/document/document.jsf?text=&docid=182049&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=739227
mailto:mpu@pwc.dk
http://curia.europa.eu/juris/document/document.jsf?text=&docid=182025&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=747185
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Member State, if the transfer of assets is not considered tax neutral in the other Member 

State under the Merger Directive (90/434/EEC). 

 

The Company claimed the adjustment stating that the BITA provisions, which treat the 

transfer of assets in question differently than in a purely domestic situation, should not 

apply. The Assessment Adjustment Board rejected its claim, arguing that the BITA 

provisions in question implement the Merger Directive and therefore cannot be deemed 

to be contrary to EU law. The Company appealed the decision with the Administrative 

Court which considered that there were reasonable grounds to request a preliminary 

ruling from the CJEU to ensure the uniform interpretation and application of the EU 

law. The preliminary questions to the CJEU read as follows:  

 

1. Does Article 49 TFEU preclude Finnish legislation under which, where a Finnish 

company by way of a transfer of business disposes of assets of a permanent 

establishment situated in another Member State to a company established in that 

State in return for new shares, the transfer of the assets is taxed immediately in the 

year of transfer, but in a corresponding national situation is not taxed until the time 

of realisation? 

 

2. Is there indirect or direct discrimination if Finland levies tax immediately in the 

year of the transfer of business before the income has been realised, and in a 

domestic situation not until the time of realisation? 

 

3. If the answer to Questions 1 and 2 is in the affirmative, may the restriction of the 

right of establishment be justified on grounds such as an overriding reason of the 

public interest or the preservation of the national power of taxation? Does the 

prohibited restriction comply with the principle of proportionality? 

-- Jarno Laaksonen and Okko Koskenniemi, PwC Finland; jarno.laaksonen@fi.pwc.com 

 

Germany – CJEU referral on the German cross-border arm’s length 

legislation in light of the SGI case 

  

The Fiscal Court of Rhineland-Palatinate, in its referral dated 28 June 2016 (1 K 

1472/13), has questioned whether Sec. 1 Foreign Transaction Tax Act (FTA; 

Außensteuergesetz) violates the freedom of establishment (Article 49 TFEU) as, 

following the criteria set by the CJEU in the SGI case (C-311/08), Sec. 1 para. 1 FTA does 

not allow the taxpayer to provide evidence of any possible commercial justification for 

deviating from the arm’s length requirement in a cross-border group of companies.  

 

The problem 

 

Sec. 1 para. 1 FTA provides that income from cross-border business transactions between 

a taxpayer and associated enterprises needs to be adjusted if these transactions are not 

in line with the arm’s length principle.  

 

mailto:jarno.laaksonen@fi.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=74659&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=656304
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The claimant in this case is a German stock corporation. Its subsidiary, a Dutch B.V., had 

negative capital and required bank loans to maintain its business operations. The 

claimant issued binding letters of comfort as a collateral for these loans.  

 

The German tax authority treated these letters as business transactions within the 

meaning of Sec. 1 para. 1 FTA and accordingly adjusted the claimant’s income by 

including an arm’s length compensation for granting these letters of comfort. The 

claimant challenged the tax assessment on grounds of the freedom of establishment, 

since Sec. 1 FTA is applicable only in cross border situations and does not meet the 

criteria set forth in the SGI case.  

 

The referral 

 

The referring Fiscal Court noted that, in a similar domestic situation, no independent 

third party would have issued a letter of comfort. The Court also stated that this fact had 

to be disregarded for the application of Sec. 1 FTA and therefore questioned whether the 

rule was in line with the SGI criteria.  

 

The referring Court found Sec. 1 FTA to be disproportionate, as it went partially beyond 

the necessary measures by not allowing the taxpayer to provide evidence of any 

commercial justification for the transaction in question. In particular, the provision did 

not account for the shareholder’s commercial self-interest in the success of the 

corporation in which he participated by means of profit distributions.  

 

Furthermore, the rule disregarded the shareholder’s financing responsibility. Therefore, 

the letters of comfort did not represent an artificial arrangement to circumvent taxation, 

as they were provided as a replacement for equity, the injection of which would not have 

been remunerated either.  

-- Ronald Gebhardt and Jürgen Lüdicke, PwC Germany; ronald.gebhardt@de.pwc.com 

 

Netherlands – CJEU referral on the compatibility of the Dutch fiscal unity 

regime with EU law 

  

On 8 July 2016, the Dutch Supreme Court (Hoge Raad) referred, in two cases, questions 

to the CJEU for a preliminary ruling on the compatibility of certain provisions of the 

Dutch corporate income tax law with EU law. These provisions refer to the Dutch 

interest deduction limitation rule and the non-deductibility of currency losses on a 

participation in a non-Dutch/EU subsidiary (under the Dutch participation exemption).  

 

In essence, the Dutch Supreme Court seeks to clarify whether the “per element 

approach”, adopted in Groupe Steria (C-386/14) and Finanzamt Linz (C-66/14), is also 

applicable to the Dutch consolidation tax regime. In these cases, the CJEU ruled that 

advantages available only to domestic groups should be available also to taxpayers who 

cannot form a consolidation tax regime because one of the group companies is non-

resident. Please note that the taxpayers have not challenged the previous CJEU 

mailto:ronald.gebhardt@de.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=166763&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=745855
http://curia.europa.eu/juris/document/document.jsf?text=&docid=169194&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=745953
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Judgment in X Holding (C-337/08), where the CJEU ruled that Member States are not 

obliged to include a foreign subsidiary in a tax consolidated regime.  

-- Sjoerd Douma and Hein Vermeulen, PwC Netherlands; hein.vermeulen@nl.pwc.com 

 

 

Back to top 

 

 

National Developments 

 

Austria – Austrian Ministry of Finance Opinion on access to goodwill 

amortization for EU/EEA group members 

 

On 16 June 2016, the Austrian Ministry of Finance (AMF) published a legal Opinion 

regarding goodwill amortization for EU/EEA group members (BMF-010203/0178-

VI/6/2016). The AMF took a restrictive approach to the granting of goodwill 

amortization in EU/EEA situations. 

 

Following the CJEU Judgment in Finanzamt Linz (C-66/14) and the Austrian 

Administrative High Court decision (2015/15/0001), goodwill amortization has to be 

granted to EU/EEA group members which were acquired between 1 January 2005 and 

28 February 2014. According to the recently published AMF Opinion the effects of these 

judgments are rather limited. 

 

(a) Period between 2005 and 2013 

 

If a legally binding corporate income tax assessment for the group parent has already 

been issued, the ability to make use of goodwill amortization of EU/EEA group members 

for prior years is very limited. The only options are (a) via an annulment of the corporate 

income assessment, which is only possible within one year of issuance or (b) if there is 

another reason for reopening the corporate income tax proceedings for the relevant year 

(e.g. a tax audit). 

 

(b) Period from 2014 onwards 

 

Goodwill amortization was abolished for group members acquired after28 February 

2014. For constitutional law reasons, goodwill amortization may continue for group 

members acquired before that date if two conditions are met, namely if (a) the tax 

advantage from goodwill amortization had an effect on the purchase price of the 

participation in the group member and (b) the group member entered the tax group 

before 2015. With regard to the first requirement, the AMF took the view that, in the 

case of EU/EEA group members, goodwill amortization – in general – had no effect on 

the purchase price and therefore no goodwill amortization is available. The AMF argued 

that, since there was no goodwill amortization for EU/EEA group members in Austrian 

law, a reasonable business man would not have taken it into account when negotiating 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=72408&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=746069
mailto:hein.vermeulen@nl.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=169194&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=748179
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the purchase price. Therefore, goodwill amortization for EU/EEA group members will be 

granted only if the group parent – by direct reference to EU law – applied for goodwill 

amortization in the year in which the EU/EEA group member entered into the tax group. 

For domestic group members, on the other hand, the AMF takes the view that – in 

general – goodwill amortization had an effect on the purchase price, meaning that 

goodwill amortization is always available.  

 

Austrian tax specialists have criticised the tax authorities’ approach, since this unequal 

treatment might not be in line with the freedom of establishment (Article 49 TFEU). It 

remains to be seen whether the approach outlined above will be subject to further 

judicial proceedings before the Austrian courts and the CJEU.   

-- Richard Jerabek and Nikolaus Neubauer, PwC Austria; richard.jerabek@at.pwc.com 

 

Germany – Final Fiscal Court judgment on the German gift and inheritance 

tax allowance: Hünnebeck 

 

On 8 June 2016, the CJEU delivered its Judgment in the Hünnebeck case (C-479/14) 

confirming its previous Judgments in the Mattner (C-510/08) and Welte (C-181/12) 

cases. The CJEU held again that the relatively low tax allowance in cases of limited 

inheritance and gift tax liability violates the free movement of capital (Article 63 TFEU). 

Furthermore, the CJEU held that the option to be treated as a resident for the purpose of 

the tax allowance introduced after Mattner and Welte does not eliminate the 

discrimination against non-resident taxpayers.  

 

The Fiscal Court of Düsseldorf in its final judgment dated 13 July 2016 (4 K 488/14 Erb) 

essentially followed the CJEU Judgment. 

 

The problem 

 

Under the German inheritance and gift tax legislation, a much higher tax allowance is 

available in situations of unlimited tax liability, i.e. where the deceased, the donor or the 

beneficiary are resident in Germany and therefore all assets transferred are subject to 

the German tax, irrespective of their location. If neither of the aforementioned persons 

are resident in Germany, the beneficiary (resident in an EU or EEA state) may apply to 

be treated as subject to tax in Germany on an unlimited basis. The acquisition of assets 

can then qualify for the higher allowance. 

 

Ms. Hünnebeck owned real estate located in Germany, which was transferred to both of 

her two daughters. All parties lived in the UK. The transfer triggered German gift tax and 

qualified only for the allowance applicable to persons with limited tax liability (EUR 

2,000) in Germany. Ms. Hünnebeck sought the application of the higher allowance 

applicable to acquisitions involving residents (here, EUR 400,000). 

 

 

 

 

mailto:richard.jerabek@at.pwc.com
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d5b1e5d664ddec4803b489a55d60b9bef7.e34KaxiLc3qMb40Rch0SaxyKa3b0?text=&docid=179701&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=626820
http://curia.europa.eu/juris/document/document.jsf?text=&docid=83008&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=626862
http://curia.europa.eu/juris/document/document.jsf?text=&docid=143187&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=626878
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The CJEU Judgment 

 

The CJEU ruled that the tax allowance in cases of limited tax liability violates EU law. If 

the taxpayer does not apply for being treated as a resident, the lower tax allowance 

applies automatically. Furthermore, due to the specific wording of the option provision, 

all gifts/inheritances in the ten years preceding the acquisition and the ten years 

following the acquisition need to be considered together, whereas a shorter period (ten 

years in total) applies in cases where there is a resident donor or a resident beneficiary.  

-- Ronald Gebhardt and Jürgen Lüdicke, PwC Germany; ronald.gebhardt@de.pwc.com 

 

Hungary – Amendments to Hungarian corporate income tax legislation 

 

Published on 28 January 2016, the Study on Aggressive Tax Planning (“the Study”), 

which was commissioned by the European Commission and formed part of the Anti-Tax 

Avoidance Package, identified two features of the Hungarian tax system linking Hungary 

directly to aggressive tax planning. Recent Hungarian tax law amendments address both 

issues raised by the Study, namely the Hungarian IP regime (challenged also in the final 

report on BEPS Action 5) and the deemed interest deduction rules on an interest-free 

debt without a corresponding adjustment in the other State.   

 

a) Implementation of the modified nexus approach  

 

With effect from July 2016, the tax base allowance available for royalties received is 

reduced based on a new narrow royalty definition. The new definition includes profits 

from patents and software copyrights, which results in (i) the exclusion of several IP 

assets (e.g. know how, trademark, etc.) from the IP box, and (ii) a change in the basis of 

the allowance from a revenue to a profit one. 

 

Apart from this narrow definition, taxpayers purchasing qualifying IP (either from 

related or unrelated parties) or R&D from related parties in order to develop qualifying 

IP, are eligible for a pro rata tax allowance based on the amount of their own R&D 

activity or the R&D purchased from unrelated parties. A 30% uplift is available in limited 

cases when calculating this amount. 

 

Under grandfathering provisions, taxpayers are allowed in certain cases to apply the 

former rules, but only until the last tax year ending on or before 30 June 2021. Although 

the amendment is intended to implement the modified nexus approach, the new rules 

are unclear and raise several questions.  

 

b) Changes regarding TP adjustments 

 

Provided that certain criteria are met, the corporate income tax base may be decreased 

by the difference between the arm’s length price and the applied price in the related 

party transaction (downward TP adjustment). Under these rules, the option to decrease 

the tax base is not dependent on a corresponding adjustment by the related party, which 

has been identified by the Study as giving rise to deduction/no inclusion results.   

mailto:ronald.gebhardt@de.pwc.com
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As a result of the recent tax law amendment and with effect from tax year 2018, the 

application of a downward TP adjustment will only be possible if the taxpayer holds a 

declaration by the related party stating that it accounts for a corresponding adjustment, 

when determining its corporate (or similar) tax liability.   

 

It is unclear how the new legislation will apply to transactions with foreign related 

parties whose country of residence does apply transfer pricing rules, but not in line with 

the OECD principles. 

-- Gergely Juhasz, PwC Hungary; gergely.juhasz@hu.pwc.com 

 

Norway – EFTA Surveillance Authority letter of formal notice on Norwegian 

interest cap rules 

 

In May 2016, the EFTA Surveillance Authority (ESA) issued a letter of formal notice 

(Decision No: 086/16/COL) stating that the Norwegian interest cap rules fail to comply 

with the freedom of establishment (Article 31 of the EEA Agreement). 

 

The interest cap rules provide that for interest expenses over 5 million NOK, interest  

exceeding 30% (under current rules, 25%) of the taxable income, after adding back net 

internal and external interest expenses and tax depreciations/amortizations, is not 

deductible from taxable income to the extent that it is incurred in relation to a debt to a 

related party. The rules do not provide for any “escape clause” mechanism, such as 

granting an opportunity to the taxpayers performing cross-border activities to provide 

evidence that their activities in the other EEA State are genuine. 

 

Under the Norwegian group relief scheme a company may make a “group contribution” 

to another company that is a member of the same group. This regime is generally 

available only to Norwegian companies. Companies of other EEA States may take part in 

the scheme, if they maintain a branch in Norway that is subject to tax there. 

 

According to the ESA, the interest deduction rules are in practice very unlikely to apply 

to Norwegian groups of companies. More specifically, the ESA claims that these rules 

will never apply to groups of companies that are entitled to grant each other group 

contributions, since, although they de jure treat cross-border and purely internal 

situations identically, they are de facto applied in a context in which group contribution 

rules allow only intragroup loans that take place completely in Norway to be exempted 

from the interest cap rules. The ESA found that this amounts to a restriction on the 

freedom of establishment.  

 

With respect to the justification of the restriction, the ESA considered that the interest 

cap rules are appropriate to attain the prevention of tax evasion and abuse but they go 

beyond what is necessary in order to attain that objective. More specifically, the ESA 

assessed the rules in light of the EU anti-abuse doctrine, citing the Thin Cap (C-524/04) 

and Cadbury Schweppes (C-196/04) cases and found that the lack of an escape clause 

entails that the rules are not proportionate.  

mailto:gergely.juhasz@hu.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=62137&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=751365
http://curia.europa.eu/juris/document/document.jsf?text=&docid=63874&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=751413
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The Norwegian Government responded to the ESA on 4 July 2016. Unsurprisingly, the 

Government maintained that the interest cap rules are compatible with the EEA 

Agreement. 

-- Hilde Thorstad, Sander Seeberg and Mats Hestad, PwC Norway; 
sander.seeberg@no.pwc.com 

 

United Kingdom – First Tier Tribunal finds that manufactured overseas 

dividend rules do not breach EU law 

 

On 27 June 2016, the First Tier Tribunal (FTT) published its decision in the case of Coal 

Staff Superannuation Scheme Trustees Ltd v HMRC [2016] UKFTT 0450 (TC).  This 

case concerns the payment of manufactured dividends in respect of dividends derived 

from overseas shares in stock lending transactions, and the compatibility of the 

requirement to deduct UK withholding tax on those manufactured overseas dividends 

(MODs) with the Free Movement of Capital. The case concerns ICTA 1988, Sch23A 

which was re-written, but without material differences, in ITA 2007. The legislation was 

repealed with effect from 1 January 2014.   

 

The appellant was a pension fund. In relation to MODs, the scheme of the legislation 

meant that credit for MOD withholding tax was only available where the recipient had a 

UK tax liability for the year of assessment.  The Appellant had no such income tax 

liability and was therefore unable to claim credit for the MOD withholding tax. 

 

The Appellant argued that the difference in treatment between manufactured dividends 

in respect of UK shares (where there was no withholding tax) and MODs was in breach 

of Article 56 EC Treaty (now Article 63 TFEU).  HMRC contended that the UK legislation 

did not involve any restriction on the movement of capital, or alternatively, if there was a 

restriction, then it was justified on public interest grounds recognised by case law of the 

CJEU.  

 

The First Tier Tribunal held that the stock lending involved movements of capital. The 

MOD regime did not involve any restriction on the movement of capital. This was on the 

basis that the reason a pension fund might be dissuaded from purchasing or retaining 

foreign shares in favour of UK shares is not because of the MOD regime, but because 

income from overseas shares suffers a withholding tax for which the UK does not give 

credit to pension funds, whether that income arises in respect of actual dividends or 

manufactured dividends.   

 

Even if there was a restriction on the movement of capital, it was justified by reference to 

fiscal cohesion in the UK tax system. All of the transactions involved shares being lent to 

third party securities dealers each of which was an approved UK intermediary (AUKI), 

and it was the AUKI which was obliged to account for the MOD withholding tax on 

payments representing overseas dividends. The FTT found that there is a direct link 

between the liability of an AUKI to deduct MOD withholding tax on MODs paid and the 

ability of the AUKI to set it off against withholding tax on overseas dividends or MODs 

received.  The FTT considered that if it were necessary to repay the MOD withholding tax 

mailto:sander.seeberg@no.pwc.com
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to the pension fund without any regard to the right of an AUKI to set off the same tax 

then it would undermine the cohesion of the UK tax system.   

-- Jonathan Hare and Chloe Sylvester, PwC United Kingdom; 

jonathan.hare@uk.pwc.com 

 

 

Back to top 

 

 

EU Developments 

 

EU – ECOFIN Council adoption of ATAD on 12 July 2016 

 

The EU’s Anti-Tax Avoidance Directive (ATAD) was formally adopted without discussion 

during the ECOFIN Council meeting held on 12 July. Political agreement was reached 

between the EU-28 Member States on 17 June 2016, following a silence procedure.  

Member States will have until 31 December 2018 to transpose ATAD into their national 

laws and regulations, except for the exit taxation rules, for which they will have until 31 

December 2019. Member States that have targeted rules that are equally effective as the 

interest limitation rules may apply them until the OECD reaches agreement on a 

minimum standard, or until 1 January 2024 at the latest.  

Click here for the ATAD final version. 

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

EU – European Commission proposes new transparency rules and next 

steps to tackle terrorism financing, money laundering, and tax avoidance 

 
On 5 July 2016, the European Commission (EC) announced the next steps in its 

campaign to boost tax transparency in order to fight tax evasion and avoidance in the 

EU, taking into account the problems highlighted in the recent media leaks known as the 

Panama Papers. The EC’s Communication notes that there are still gaps in the tax 

framework that need to be addressed in order to prevent tax abuse and illicit financial 

flows. The EC’s proposal for access to information for tax authorities (an amendment to 

the Directive on Administrative Cooperation for Taxation) has been sent to the European 

Parliament for consultation and to the Council for adoption. The proposed amendments 

to the Anti Money Laundering Directive proposed in parallel will need to be adopted by 

the European Parliament and the Council as co-legislators. In terms of timing, the EC 

has stated it will take forward the measures set out in the Communication over the 

Summer to Autumn period and will “determine the most appropriate EU level action to 

take on each of them.” 

Click here for the EC’s 5 July package.  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

 

 

 

mailto:jonathan.hare@uk.pwc.com
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32016L1164&from=EN
mailto:bob.van.der.made@nl.pwc.com
http://europa.eu/rapid/press-release_IP-16-2354_en.htm
mailto:bob.van.der.made@nl.pwc.com
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EU – European Parliament’s TAXE II report adopted 

 

The European Parliament’s TAXE II Special Committee on tax rulings report with final 

recommendations for “making corporate taxation fairer and clearer” was adopted in the 

European Parliament’s Plenary Session of 6 July 2016.  

 

In the final Resolution, MEPs call for: an EU register of beneficial owners of companies 

to which tax authorities would have full access; an EU tax havens blacklist; sanctions 

against non-cooperative tax jurisdictions; action against abuse of “patent box” regimes; a 

code of conduct for banks and tax advisors, and law and accounting firms; tax good 

governance rules in EU trade agreements; CCCTB, guidelines “to better define what is 

allowed with regard to transfer pricing”; better protection for whistle-blowers; an EU-

wide withholding tax; and an EU Tax Policy Coherence and Coordination Centre to be 

created within the EC. 

Click here for the European Parliament's (non-legislative) Resolution.  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

EU – European Parliament's Panama Papers Inquiry Committee 

 

On 12 July 2016, at its constitutive meeting, the EU Parliament’s Committee of Inquiry 

into Money Laundering, Tax Avoidance and Tax Evasion (PANA) elected Werner Langen 

(EPP, DE) as its chair, by acclamation. Committee members also elected the following 

vice-chairs: 

 

 First Vice-Chair: Ana Gomes (S&D, PT) 

 Second Vice-Chair: Pirkko Ruohonen-Lerner (ECR, FI) 

 Third Vice-Chair: Fabio de Masi (GUE/NGL, DE) 

 Fourth Vice-Chair: Eva Joly (Greens, FR) 

 

The European Parliament agreed to set up an inquiry committee into the “Panama 

Papers” revelations on 8 June. The committee is to investigate alleged contraventions 

and maladministration in the application by the European Commission or Member 

States of EU laws on money laundering, tax avoidance and tax evasion. It will have 

twelve months to present its report. The mandate can be found here and the full list of 65 

members here. This 12-month mandate expires on 8 June 2017. The two MEPs who will 

be responsible for writing the Inquiry Committee report are: MEP Jeppe Kofod 

(S&D/Danish - also TAXE II Rapporteur) and MEP Petr Jezek (ALDE/Czech).  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 
 

 

Back to top 

 

 

 

 

 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0310+0+DOC+XML+V0//EN&language=EN
mailto:bob.van.der.made@nl.pwc.com
http://www.europarl.europa.eu/news/en/news-room/20160603IPR30203/Parliament-sets-up-%E2%80%9CPanama-Papers%E2%80%9D-inquiry-committee
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0253+0+DOC+XML+V0//EN&language=EN
http://www.europarl.europa.eu/committees/en/pana/members.html
mailto:bob.van.der.made@nl.pwc.com
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Fiscal State aid 

 

Belgium – European Commission decides Belgian Diamond Tax Regime 

does not constitute State aid 

 

The Belgian Diamond Tax Regime, enacted to address the specific difficulties in the 

application of the general corporate income tax rules to the diamond trade sector in 

Belgium, was found to be in line with State aid rules by the European Commission (EC). 

According to the EC, the regime does not selectively favour certain companies and 

therefore cannot be considered unlawful State aid within the meaning of the EU State 

aid rules.  

 

In applying the general corporate income tax rules to the diamond trade sector, the 

Belgian tax authorities experienced difficulties in assessing the profits of the diamond 

traders during tax audits. As the trader’s profit is highly dependent on the value of their 

inventory (which is a complex matter), the tax authorities experienced difficulties in (i) 

tracing individual stones in trader’s accounts and (ii) verifying the value of the diamond 

inventories. These difficulties resulted in a growing litigation between the Belgian tax 

authorities and the diamond traders, as well as in legal uncertainty.  

 

Through the introduction of the Diamond Tax Regime, the Belgian legislator intended to 

provide a clear and verifiable assessment method of the taxes due by the diamond sector. 

Furthermore, the regime would ensure the correct tax liability of the diamond trade 

sector, but it would also contribute to the establishment of a transparent and easily 

applicable tax system ensuring legal certainty and the increased predictability for the 

diamond trade.  

 

The regime introduced a fixed gross profit margin of 2,1% of the diamond trader’s 

turnover. All other elements for the determination of the income tax base followed the 

general corporate income tax rules. In order to ensure that the diamond traders pay their 

“fair share of taxes”, a lump sum determination of the minimum Belgian tax base (not 

the tax due) by means of a fixed margin of 0,55% of turnover generated by diamond 

traders was set (supported by a benchmark study – to be updated at least every five years 

as a safeguard measure).  

 

Although the Belgian Government was comfortable that the Diamond Tax Regime could 

not be considered State aid, the measure was notified to the EC following the Council of 

State’s Opinion (nr. 57 455/3). Initially it was foreseen that the regime would become 

applicable with effect from 2015. However, as the EC communicated its Decision on 29 

July 2016, the regime will now apply with effect from financial year 2016. 

 

The EC acknowledged Belgium’s decision to introduce the regime and concluded in its 

Decision that it is designed in such a way that it minimises the possibility of granting 

selective advantages to certain companies of the wholesale diamond sector (taking into 

account the built-in safeguard measures). Furthermore, the EC found that the regime 

does not unduly favour diamond traders over other businesses which are subject to the 
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general income tax rules in Belgium, nor does it favour certain diamonds traders in the 

Belgian wholesale diamond sector. In conclusion, according to the EC, the regime does 

not give rise to State aid within the meaning of the State aid rules. The non-confidential 

version of the EC’s Decision in the State Aid Register was published on 12 September 

2016 and is available here.  

-- Pieter Deré, PwC Belgium; pieter.dere@be.pwc.com  

 

EU – US Treasury White Paper on European Commission’s State aid 

investigations into transfer pricing rulings 

 

On 24 August 2016, the United States (US) Department of the Treasury (US Treasury) 

released a White Paper on the European Commission (EC)’s recent State aid 

investigations of transfer pricing rulings (White Paper). The White Paper acknowledges 

the shared view of the US Treasury and the EC on tax avoidance by multinational 

companies, but also outlines the US Treasury’s concerns with the EC’s approach.  

 

The White Paper outlines that, beginning in June 2014, the EC announced that certain 

transfer pricing rulings given by Member States to particular taxpayers may have 

violated the EU’s restriction on State aid. According to the US Treasury these 

investigations, if continued, will have considerable implications for the US — for the US 

government and US companies — in the form of potential lost tax revenue and increased 

barriers to cross-border investment. In the US Treasury’s view these investigations also 

undermine the multilateral progress made towards reducing tax avoidance. 

 

In light of these consequences, US Secretary of the Treasury Jacob J. Lew sent a letter on 

11 February 2016 to EC President Jean-Claude Juncker describing the US Treasury’s 

principal concerns with the EC’s recent State aid investigations. The White Paper 

provides additional detail regarding Secretary Lew’s concerns, focusing primarily on the 

following issues: 

 

According to the US Treasury, the EC’s approach is new and departs from prior EU case-

law and EC Decisions. The US Treasury considers that the EC has adopted a new 

approach to the question of whether Member States’ generally available tax rulings may 

constitute impermissible State aid in particular cases, by collapsing the requirements of 

advantage and selectivity and by considering an advantage that is only available to 

multinationals as necessarily selective. According to the US Treasury this new approach 

involves the EC in second-guessing Member State income tax determinations and was an 

unforeseeable departure from the status quo. 

 

In the view of the US Treasury, by seeking to recover amounts related to tax years prior 

to the announcement of its new approach the EC is — in effect — seeking retroactive 

recoveries. Because the EC’s approach is seen as departing from prior practice, the US 

Treasury argues it should not be applied retroactively and that it would be inconsistent 

with EU legal principles (notably the principle of legal certainty) to do so. Moreover, 

imposing retroactive recoveries would undermine the G20’s efforts to improve tax 

certainty and set an undesirable precedent for tax authorities in other countries. 

http://ec.europa.eu/competition/state_aid/cases/258758/258758_1780644_143_2.pdf
mailto:pieter.dere@be.pwc.com
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Finally, the US Treasury considers the EC’s new approach to be inconsistent with 

international norms and to undermine the international tax system.  

 

The US Treasury stresses that the OECD Transfer Pricing Guidelines are widely used by 

tax authorities to ensure consistent application of the arm’s length principle, generally 

governing transfer pricing determinations. According to the US Treasury, the EC’s 

actions in employing a different arm’s length principle, which the EC asserts is derived 

from the EU Treaty, undermine the international consensus on transfer pricing 

standards, call into question the ability of Member States to honour their bilateral tax 

treaties, and undermine the progress made under the OECD/G20 Base Erosion and 

Profit Shifting project.  

 

The US Treasury concludes that it continues to consider potential responses should the 

EC continue its present course, and that a strongly preferred and mutually beneficial 

outcome would be a return to the system of international tax cooperation that has long 

fostered cross-border investment between the US and Member States. 

 

The issuance of the US Treasury White Paper emphasizes that the interaction between 

State aid, tax measures and transfer pricing will be an area of debate for the foreseeable 

future. It remains to be seen how the EC and notably the European Courts will deal with 

the disputes and arguments in this area, and the responses that may be under 

consideration by the United States. 

-- Sjoerd Douma, PwC Netherlands; sjoerd.douma@nl.pwc.com 

 

Gibraltar – European Commission publishes its Oct. 2014 Decision to 

extend Gibraltar State aid investigation to include rulings 

 

On 23 September 2016, the European Commission (EC) finally published the full text of 

its letter dated 1 October 2014 to the United Kingdom Government where it announced 

that it would examine the Gibraltar tax rulings practice from the perspective of the EU 

State aid rules (previously only available as a summary press release). This Decision is 

part of an on-going State aid investigation into the Gibraltar corporate tax system, which 

was opened in October 2013. 

 

The Gibraltar tax system under investigation dates from 2010. The tax system includes 

the possibility for taxpayers to conclude tax rulings with the Gibraltar tax authorities. 

The EC reviewed 165 out of a total 340 tax rulings granted by Gibraltar in the period 

between 2011 and August 2013 to a number of different companies. The names of these 

companies have also been published as an annex to the letter to the United Kingdom 

Government notifying them of the Decision. 

 

The outcome of the EC’s preliminary assessment is that in its view (i) there does not 

seem to be any designated procedure for the request of information by the Gibraltar tax 

authorities before deciding to issue a tax ruling, (ii) the Gibraltar tax authorities do not 

conduct any substantive analysis or provide reasoning in the tax rulings and (iii) there 

mailto:sjoerd.douma@nl.pwc.com
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appears to be a misapplication of the provisions of the Gibraltar Income Tax Act 2010 in 

the tax rulings based on the limited information provided to the Gibraltar tax authorities 

in the ruling requests.   

 

In response to these claims, the United Kingdom Government on behalf of Gibraltar 

argues that it is not always necessary to have a full description of the activities in the 

ruling request for the tax authorities to be able to conclude on the questions raised in the 

rulings.  

 

The United Kingdom Government also maintains that the rulings cover a wide variety of 

situations and activities and do not apply either primarily or exclusively to any 

identifiable category or group of companies or industries and therefore provide no 

indication of selectivity which is necessary for a finding of State aid. 

 

Despite the United Kingdom Government’s submissions, the EC’s conclusion is that in 

their view the Gibraltar tax authorities grant rulings without performing an adequate 

evaluation of the companies’ business in order to safeguard Gibraltar’s tax base. By 

granting these rulings to certain multinational as opposed to purely domestic companies 

that do not ask for rulings the EC considers that the Gibraltar tax authorities treat 

companies in a similar legal and factual situation differently. Finally, the EC considers 

that this is a derogation from the Income Tax Act 2010 (the system of reference) with no 

justification and accordingly unlawful State aid. 

 

The EC’s view is that the 165 rulings listed in the annex and Gibraltar’s tax rulings 

practice constitute State aid measures and the EC doubts their compatibility with the 

internal market.  

 

This Decision represents the EC’s preliminary view. Interested parties will have one 

month after the publication in the EC Official Journal to submit comments to the EC for 

their consideration. We will need to continue monitoring how the investigation 

progresses and see what the EC finally concludes. 

 

In the meantime, however, since it appears that the EC’s preliminary view is that the 

Gibraltar tax ruling practice, as well as granting aid to the 165 companies whose rulings 

were reviewed, represents an aid scheme, any group having received a tax ruling in 

Gibraltar since 2010 may wish to consider the potential implications of this case for their 

situations. 

 

The non-confidential version of the EC’s Decision is available here.  

-- Edgar C Lavarello and Patrick S Pilcher, PwC Gibraltar, Sjoerd Douma, PwC 

Netherlands; edgar.c.lavarello@gi.pwc.com 

 

 

 

 

http://ec.europa.eu/competition/state_aid/cases/250265/250265_1784365_398_2.pdf
mailto:edgar.c.lavarello@gi.pwc.com
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Hungary – European Commission finds Hungarian food chain inspection 

fee and tobacco sales tax in breach of EU State aid rules 

 

On 4 July 2016, the European Commission (EC) issued its State aid final Decisions 

regarding the in-depth State aid investigations into the Hungarian food chain inspection 

fee and the tobacco healthcare contribution Decisions. 

 

On 15 July 2015, the EC adopted two separate suspension injunctions, in which it 

prohibited Hungary from applying the progressive rates of the food chain inspection fee 

(Food Chain Inspection Fee) and the tobacco healthcare contribution (Healthcare 

Contribution), and initiated formal in-depth State aid investigations into these 

measures. Pursuant to the suspension injunctions, Hungary suspended the collection of 

the Food Chain Inspection Fee and Healthcare Contribution – both of which were in 

effect from early 2015 – and, in respect of the former, it abolished the progressive tax 

schedule effective from December 2015. 

 

Hungary introduced the Food Chain Inspection Fee to cover sanitary inspections costs, 

while the Healthcare Contribution was meant to reduce the negative effects of tobacco 

products on public health and the expenses of operating public healthcare. 

 

In its Decisions, the EC concluded that the progressive tax schedules of both measures 

are incompatible with the EU State aid rules, as they provide a de facto selective 

advantage to certain group of companies (those with low turnover), which is not justified 

by a legitimate objective pursued by these measures. 

 

In respect of the objectives pursued by the measures, the EC notes that Hungary failed to 

demonstrate that:  

 

 in the case of the Food Chain Inspection Fee, the progressive rate structure 

corresponds to a similar progressive pattern in the costs incurred by the agency for 

the inspection of the relevant stores; and 

 in the case of the Healthcare Contribution, the effect of tobacco products on public 

health increases proportionally with the turnover of the companies selling them.  

 

In the case of the Healthcare Contribution the EC points out that the possibility of 

reducing the contribution burden with eligible investments appears to be inconsistent 

with the aims pursued, even if the investments may increase the production.  

 

No recovery was ordered, as due to the suspension of the measures no State aid was 

effectively granted. 

 

The non-confidential version of the EC’s Decision on the Healthcare Contribution is 

available here and the relating to the Food Chain Inspection Fee here.  

-- Gergely Juhasz, PwC Hungary; gergely.juhasz@hu.pwc.com 

 

http://ec.europa.eu/competition/state_aid/cases/259570/259570_1770500_203_2.pdf
http://ec.europa.eu/competition/state_aid/cases/259571/259571_1770496_141_2.pdf
mailto:gergely.juhasz@hu.pwc.com
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Ireland – European Commission finds Ireland has granted unlawful State 

aid to Apple 

 

In its press release issued on 30 August 2016, the European Commission (EC) 

announced the adoption of its State aid final Decision in the formal State aid 

investigation into the profit attribution arrangements and corporate taxation of Apple in 

Ireland. It has concluded that, in its opinion, Apple benefitted from unlawful State aid 

granted by Ireland, and it orders full recovery of the aid in an amount of up to €13 billion 

plus compound interest. 

 

However, the EC has clearly stated that the Decision does not call into account Ireland’s 

general tax system or its corporate tax rate and notes also that no other companies in 

Ireland are subject to this Decision. 

 

The EC’s investigation related to two rulings on the attribution of profits to the Irish 

branches of two Irish incorporated, non-resident companies ultimately owned by Apple 

Inc. These rulings were granted in 1991 and 2007. 

 

The EC’s position is that the agreements made between the taxpayer and Ireland do not 

reflect economic reality as regards the profit attribution. The EC concluded that the 

rulings deviated from the arm’s length principle in a manner which was selective and 

thus constituted unlawful State aid. 

 

The EC has focused on a number of aspects of the rulings on Apple Operations Europe 

(AOE) and Apple Sales International (ASI) which it considered to be of key relevance for 

further analysis and in its final decision, it notes that, in its view: 

 

i) the tax rulings issued by Ireland endorsed an artificial internal allocation of profits 

within ASI and AOE which has no factual or economic justification; 

ii) most sales profits of ASI were allocated to its “head office” when this “head office” 

had no operating capacity to handle and manage the distribution business; 

iii) the sales profits of ASI and AOE should have been recorded with the Irish branches 

of ASI and AOE and taxed there; 

iv) the only activities that were associated with the “head offices” were decisions taken 

by its directors on the distribution of dividends, administrative arrangements and 

cash management. 

 

On this basis, the EC concluded that, in its view, the tax rulings issued by Ireland 

endorsed an artificial allocation of Apple’s sales profits to their “head offices” enabling 

Apple to pay substantially less tax than other companies which is unlawful under EU 

State aid rules. The full reasoning of the EC will only be apparent when the detailed non-

confidential decision is published. This is likely to take several months. 

 

The EC has ordered Ireland to recover the unlawful aid from Apple as outlined above. 

However, the EC has also stated that the amount of unpaid taxes to be recovered by 

Ireland could be reduced if other countries were to require Apple to pay more taxes on 
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the profits recorded by each entity. The recovery order is subject to a limitation period of 

ten years. 

 

The Irish Government and Apple have stated publically that they will appeal the negative 

Decision. Under EU State aid law, both Apple and the Irish Government can challenge 

the validity of the EC’s Decision and ask for its annulment before the EU’s General 

Court. The Judgment of the General Court can in turn be appealed before the EU’s Court 

of Justice which will ultimately have the final say on the merits of the EC’s Decision 

which could take several years. It should be noted, however, that an appeal does not 

suspend recovery procedures and Commissioner Vestager indicated that the amount of 

the aid could be paid into an escrow account pending the outcome of any appeal. 

 

The EC is clearly focused on the fact that a large proportion of the profits generated from 

sales across the EU were not subject to tax anywhere. On this basis, coupled with the 

limited activity at the head office, the EC appear to be saying that residual profit should 

be taxed in Ireland rather than allocated to the head office. 

 

 

It is not clear to what extent this is consistent with, for example, the OECD guidelines on 

branch profit attribution and how that interacts with the State aid analysis. We will need 

to wait for the detailed EC Decision to answer.  

-- Anne Harvey, PwC Ireland, Maarten Maaskant, PwC US and Sjoerd Douma, PwC 

Netherlands; anne.harvey@ie.pwc.com 

 

Luxembourg – European Commission opens formal State aid investigation 

into Luxembourg’s tax treatment of GDF Suez (now Engie) 

 

On 19 September 2016, the European Commission (EC) announced, in a press release, 

its decision to open a formal State aid investigation into tax rulings granted by the 

Luxembourg tax authorities to GDF Suez group (now Engie) (the group) in relation to 

the treatment of certain financing transactions between four Luxembourg group 

subsidiaries. The press release describes the reasons why the EC believes that the tax 

treatment applied to those transactions could represent State aid. 

  

This Decision (not yet published) represents only the preliminary assessment of the EC 

in this matter and confirms that the investigation does not call into question the general 

Luxembourg tax regime.  

 

The formal investigation concerns the treatment of certain interest-free convertible loans 

issued by two Luxembourg group subsidiaries (borrowers) to two other Luxembourg 

companies of the group (lenders).  According to the description in the press release:  

 

 the borrowers recorded in their accounts provisions for interest payments which 

were deductible at their level; 

 upon conversion of the loans into shares at the level of the lenders, the shares 

incorporate the value of the provisioned interest and therefore generate a profit for 

mailto:anne.harvey@ie.pwc.com
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the lenders, but given the conversion of the loan into shares, the profit generated 

was not subject to tax at the level of the lender as it was considered a dividend 

associated to the shares.   

 

The EC considers at this stage that the tax treatment resulted in tax benefits which are 

not available to other taxpayers, primarily because it qualifies the same financial 

transaction both as equity and as debt, giving rise to double non-taxation. 

 

Starting from this preliminary assessment, the EC will now assess in particular whether 

the Luxembourg tax authorities departed from provisions of national law in the relevant 

tax rulings issued to the group and whether, as a result, the group obtained an advantage 

not available to other companies subject to the same national tax rules. 

 

The Member States and taxpayers concerned may now bring forward their own 

arguments, further to which the EC will render its final Decision in the case. Based on 

the example of other investigations, we expect that the final Decision will not be issued 

for several months. 

 

In the meantime it will be necessary to wait for the publication of the detailed opening 

Decision to determine the full implications of this case.  

 

It is worth noting that the EC includes in the press release a summary of its recent 

investigations into national tax rulings, classified into three categories: 

 

 Transfer prices which in its view do not reflect economic reality (in relation to the 

investigations related to rulings granted to Fiat, Starbucks, Amazon and the Belgian 

excess profits rulings); 

 Profit allocation methods which again in its view do not reflect economic reality 

(with reference to the Apple rulings investigation); and 

 Application of national law which in its view is inconsistent and gives rise to a 

double non-taxation (in relation to the McDonald’s rulings investigation and the 

Engie one). 

-- Alina Macovei, PwC Luxembourg, Calum Dewar, PwC US, and Sjoerd Douma, PwC 

Netherlands; alina.macovei@lu.pwc.com 

 

Norway – EFTA Surveillance Authority approves accelerated tax 

depreciation rules for wind power plan 

 

In a Decision adopted on 6 July 2016 (Decision No: 150/16/COL), the EFTA Surveillance 

Authority (ESA) approved amendments to the Norwegian Tax Act that allow for 

accelerated depreciation of wind power plants for tax purposes. The ESA found that the 

new depreciation rules constitute State aid compatible with the EEA Agreement. 

 

The new depreciation rules were passed by the Norwegian Parliament on 19 June 2015, 

on the condition that they would not enter into force until approved by the ESA. The 

Norwegian Government notified the rules to the ESA on 10 May 2016. The rules provide 
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that wind power plants are eligible for straight-line depreciation over five years for tax 

purposes. This results in a faster depreciation of the project compared to the general 

depreciation rules and increased present value of these deductions from taxable income. 

The power plants will have had to start production by 31 December 2021 in order to be 

eligible for aid. 

  

In its assessment, the ESA easily concluded that the new rules constitute State aid within 

the meaning of Article 61(1) of the EEA Agreement. First, there was a presence of state 

resources because the accelerated depreciation entailed a loss of state revenue. Second, 

the rules conferred a selective advantage on wind power plants. Finally, the rules placed 

wind power producers in a better position than their competitors and were therefore 

liable to distort competition and trade within the EEA. 

 

Having established that the rules constitute State aid, the ESA assessed their 

compatibility with Article 61(3) (c) of the EEA Agreement on the basis of the ESA 

guidelines on State aid for environmental protection and energy 2014-2020 (EEAG, 

available at OJ L 131 28.5.2015 p. 1 and EEA supplement No 30). In particular, ESA 

assessed whether: 

 

1. the rules contribute to an objective of common interest; 

2. there is a need for the state intervention; 

3. the rules are appropriate; 

4. the rules have incentive effect; 

5. the rules are proportionate (i.e. the aid is limited to the minimum necessary); 

6. undue negative effects on competition and trade are avoided; and 

7. the transparency requirements are met. 

 

Based on its assessment, the ESA concluded that the new depreciation rules satisfy all of 

the above criteria, and therefore are compatible with the Article 61(3) (c) of the EEA 

Agreement. 

-- Sander Seeberg, PwC Norway; sander.seeberg@pwc.com 

 

Poland – European Commission opens formal State aid investigation into 

Poland’s tax on the retail sector 

 

On 19 September 2016, the European Commission (EC) announced, in a press release, 

the launch of a formal investigation into a Polish tax on the retail sector enacted by the 

Act of 6 July 2016. The EC has concerns that the progressive rates based on turnover 

give companies with a low turnover a selective advantage over their competitors which 

may constitute a breach of EU State aid rules. The EC also issued a suspension 

injunction, requiring Poland to suspend the application of the tax until it has concluded 

its State aid assessment. 

 

The EC started to look into the matter following media reports. The law introducing the 

tax came into force on 1 September 2016. The first deadline for filling the relevant tax 

declaration and settlement expires on 25 October 2016. 
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According to the EC’s preliminary assessment, the progressive rate structure of the tax 

cannot be justified by the logic of the Polish tax system, which is to collect funds for the 

general budget. Poland has so far not demonstrated why larger retail operators should be 

taxed differently from smaller ones in light of the objectives of the tax on retail sales. 

 

During a press conference of 20 September 2016, Paweł Szałamacha, the Polish Minister 

of Finance, announced that Poland will suspend the collection of the retail sales tax in its 

present form. It is therefore expected that in the near future the Ministry of Finance will 

take appropriate steps to comply with the suspension injunction imposed by the EC.  

 

Furthermore, the Minister of Finance announced the introduction of a tax on retail 

operators under a revised formula as of 1 January 2017. Currently, the Ministry has not 

released any information about the new tax.  

-- Agata Oktawiec, Weronika Missala and Pawel Wielgolawski, PwC Poland; 

agata.oktawiec@pl.pwc.com 

 

Spain – European Commission’s final Decisions on State aid to certain 

Spanish professional football clubs 

 

On 4 July 2016, the European Commission (EC) issued a press release communicating 

the issuance of its State aid final Decisions on the formal State aid investigation 

concerning the tax treatment of certain Spanish professional football clubs. Following 

the concerns raised in the opening EC’s Decisions, the EC concluded that the lower 

corporate income tax rate applicable to four football clubs (Real Madrid CF, FC 

Barcelona, Athletic Bilbao and Atlético Osasuna) constitutes unlawful State aid. 

Consequently, the Kingdom of Spain was requested to recover the tax unpaid by the 

football clubs.  

 

Back in the 1990’s, the “ley del deporte” (Sports Act) obliged all Spanish sports clubs to 

convert their legal form into sport limited companies (a newly created form of legal 

entity for clubs performing professional activities). This legislative amendment was 

triggered due to the previous inadequate economic management of the sport clubs and 

the lack of accountability of the managers for the economic losses incurred by their 

clubs. However, the Sports Act allowed those sports clubs which had not incurred losses 

in the previous 4-5 year period to maintain their legal form as sports clubs. As a result, 

only the four football clubs referred above were not obliged to convert into sport limited 

companies. 

 

As sport clubs are regarded as non-profit entities in Spain, these four football clubs were 

subject to corporate income tax at a rate of 25%, which is lower than the standard 

corporate income tax rate applicable to sport limited companies (at that time, 35%). 

With effect from 2016, the same tax rate (25%) applies both to sport clubs and sport 

limited companies. 
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The EC concluded that the lower corporate income tax rate applicable to the four football 

clubs constitutes State aid in the form of foregone income on the part of the Kingdom of 

Spain. According to the Press Release and the opening Decisions, the EC’s reasoning 

seems to be as follows:  

 

 The application of this lower corporate income tax rate depended on the legal form 

of the football club. Only four sports clubs were not obliged to convert into sport 

clubs, being thus treated as non-profit entities and therefore entitled to the lower 

corporate income tax rate. 

 Despite the fact that the four football clubs were considered to be non-profit 

entities, they were carrying out economic activities. In fact, some of these clubs earn 

the highest income in the Spanish “La Liga”. In the EC’s view, as professional 

football is considered to be a commercial activity, it should comply with the EU 

competition rules. 

 The lower corporate income tax rate benefits the four football clubs, despite being 

in a comparable factual and legal situation to sport limited companies. Irrespective 

of their legal form, both sport clubs and sport limited companies pursue the same 

economic objective in a highly competitive market. 

 The Kingdom of Spain has not put forward any justification for this different 

treatment.  The application of the lower corporate income tax rate was dependent 

on the legal form of the clubs. All but four football clubs were obliged to convert into 

sport limited companies and could not reconvert their status. Therefore, the special 

tax regime was only applicable to the four football clubs. 

 In the EC’s view, the Kingdom of Spain has granted an unjustified tax advantage, 

which distorts the competition between football clubs.  

 

In the same press release the EC makes reference to two other (not tax related) State aid 

investigations concerning Real Madrid and three other Spanish football clubs, which 

have also resulted in negative State aid Decisions with recovery obligation, as well as a 

separate investigation concerning five Dutch football clubs, where the EC has concluded 

that the support measures granted to them were in line with State aid rules.  

 

It is now for the Spanish authorities to determine the exact amount of aid to be 

recovered. The non-confidential version of the EC’s final Decisions will be published in 

the EC’s State Aid Register.  

-- Antonio Puentes and Carlos Concha, PwC Spain; antonio.puentes@es.pwc.com 
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About the EUDTG 

EUDTG is PwC’s pan-European network of EU law experts. We specialise in all areas of 

direct tax, including the fundamental freedoms, EU directives and State aid rules. You 

will be only too well aware that EU direct tax law is moving quickly, and it’s difficult to 

keep up. But, it is crucial that taxpayers with an EU or EEA presence understand the 

impact as they explore their activities, opportunities and investment decisions. 

 

So how do we help you? 

● Through our Technical Committee we constantly develop new and innovative EU law 

positions and solutions for practical application by clients. 

● Our experts combine their skills in EU law with specific industry knowledge by 

working closely with colleagues in the Financial Services and Real Estate sectors. 

● We have set up client-facing expert working groups to address specific key topics 

such as EU State Aid & BEPS and CCCTB. 

● We closely monitor direct tax policy-making and political developments on the 

ground in Brussels. 

● We input to the EU and international tax debate and maintain regular contact with 

key EU and OECD policy-makers through our EU Public Affairs capability. 

● Our secretariat in the Netherlands operates an EU tax news service, keeping clients 

up to date with developments as soon as they happen. 

 

And what specific experience can we offer for instance? 

● Our EU-wide State Aid Working Group helps our clients identify and proactively 

manage EU State Aid risks. 

● Together with our FS colleagues, we have assisted foreign pension funds, insurance 

companies, and investment funds with their dividend withholding tax refund claims. 

● We have assisted clients before the CJEU and the EFTA Court in a number of high-

profile cases such as Marks & Spencer (C-446/03), Aberdeen (C-303/07), X Holding 

BV (C-337/08), Gielen (C-440/08), X NV (C-498/10), A Oy (C-123/11), Arcade 

Drilling (E-15/11), SCA (C-39/13), X (C-87/13) and Kieback (C-9/14). 

● Together with our Financial Services colleagues, we have assisted foreign pension 

funds, insurance companies and investment funds with their dividend withholding 

tax refund claims. 

● We have carried out a number of tax studies for the European Commission. 

 

More information 

Please visit www.pwc.com/eudtg, or contact EUDTG Network Driver Bob van der 

Made (Tel.: +31 6 130 96 296, E-mail: bob.van.der.made@nl.pwc.com; or any of the 

contacts listed on the next page. 

http://www.pwc.com/gx/en/tax/international-tax-services/state-aid-group.jhtml
http://www.pwc.com/eudtg
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PWC EUDTG KEY CONTACTS:  

 

 

Chair 

Stef van Weeghel  

stef.van.weeghel@nl.pwc.com 

 

Driver - EU Public Affairs Brussels 

Bob van der Made 

bob.van.der.made@nl.pwc.com 

 

Chair, CCCTB Working Group 

Jonathan Hare 

jonathan.hare@uk.pwc.com 

 

Emmanuel Raingeard de la Blétière 

emmanuel.raingeard@pwcavocats.com 
 

   

 

  Chair,  State Aid Working Group 

  Sjoerd Douma  

  sjoerd.douma@nl.pwc.com 

 

  Chair, EU Law Technical Committee 

  Juergen Luedicke 

  juergen.luedicke@de.pwc.com 

 

Chair, FS-EUDTG Working Group 

Patrice Delacroix    

patrice.delacroix@be.pwc.com 

 

   Chair, Real Estate-EUDTG WG 

   Jeroen Elink Schuurman  

   jeroen.elink.schuurman@nl.pwc.com 

    

                                
 

EUDTG COUNTRY LEADERS: 

 
Austria  Richard Jerabek  richard.jerabek@at.pwc.com 

Belgium   Patrice Delacroix  patrice.delacroix@be.pwc.com 

Bulgaria  Orlin Hadjiiski  orlin.hadjiiski@bg.pwc.com 

Croatia  Lana Brlek  lana.brlek@hr.pwc.com 

Cyprus   Marios Andreou   marios.andreou@cy.pwc.com 

Czech Rep. Peter Chrenko  peter.chrenko@cz.pwc.com 

Denmark  Soren Jesper Hansen  mailto:sjh@dk.pwc.com 

Estonia   Iren Lipre  iren.lipre@ee.pwc.com 

Finland   Jarno Laaksonen   jarno.laaksonen@fi.pwc.com 

France   Emmanuel Raingeard emmanuel.raingeard@pwcavocats.com 

Germany  Juergen Luedicke   juergen.luedicke@de.pwc.com 

Gibraltar  Edgar Lavarello  edgar.c.lavarello@gi.pwc.com 

Greece   Vassilios Vizas  vassilios.vizas@gr.pwc.com  

Hungary  Gergely Júhasz   gergely.juhasz@hu.pwc.com 

Iceland  Fridgeir Sigurdsson fridgeir.sigurdsson@is.pwc.com 

Ireland   Anne Harvey   anne.harvey@ie.pwc.com 

Italy  Claudio Valz  claudio.valz@it.pwc.com 

Latvia   Zlata Elksnina  zlata.elksnina@lv.pwc.com 

Lithuania  Kristina Krisciunaite  kristina.krisciunaite@lt.pwc.com 

Luxembourg  Alina Macovei  alina.macovei@lu.pwc.com 

Malta   Edward Attard   edward.attard@mt.pwc.com 

Netherlands  Hein Vermeulen  hein.vermeulen@nl.pwc.com 

Norway   Steinar Hareide  steinar.hareide@no.pwc.com 

Poland   Agata Oktawiec  agata.oktawiec@pl.pwc.com 

Portugal   Leendert Verschoor  leendert.verschoor@pt.pwc.com 

Romania  Mihaela Mitroi  mihaela.mitroi@ro.pwc.com 

Slovakia   Todd Bradshaw   todd.bradshaw@sk.pwc.com 

Slovenia   Lana Brlek  lana.brlek@hr.pwc.com 

Spain   Carlos Concha   carlos.concha.carballido@es.pwc.com 

Sweden   Elisabeth Bergmann elisabeth.bergmann@se.pwc.com 

Switzerland  Armin Marti   armin.marti@ch.pwc.com 

UK   Jonathan Hare  jonathan.hare@uk.pwc.com  
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