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CJEU Cases 

  

Germany – CJEU Judgment on the obligation of German credit institutions 

to notify tax authorities of assets in custody on death of owner: Sparkasse 

Allgäu 

 

On 14 April 2016, the CJEU published its Judgment in the Sparkasse Allgäu case (C-

522/14). The case concerned the request of the German Federal Fiscal Court for a 

preliminary ruling on whether a notification obligation provision in German tax law 

restricted the freedom of establishment (Article 49 TFEU). 

 

The appellant in the underlying proceedings is a credit institution which operates a 

dependent branch in Austria. According to sec 33(1) of the German Law on Inheritance 

Tax and Gift Tax (ErbStG), any person who engages by way of business in the custody or 

management of third-party assets is required to notify, in writing, the tax office 

responsible for the administration of inheritance tax of those assets in their custody as 

well as those claims directed against them which, at the time of the death of the owner of 

those assets, formed part of the owner’s estate. Austrian Banking Law, however, requires 

credit institutions – under penalty of law – to maintain banking secrecy unless the 

customer has given express written consent to disclosure (sec 38, 101 of the Austrian law 

on banking, BWG). 

 

The referring federal court wanted to know whether the German provision – albeit 

applying to all German credit institutions – restricted the freedom of establishment. It 

also asked whether a restriction might arise from the combined effect of the German and 

the Austrian legislation and – if so – to which Member State such restriction must be 

attributed.  

 

The CJEU held that the provisions in question did not constitute a restriction on the 

freedom of establishment. It explained that the adverse consequences of the provision 

might arise as a result from the exercise in parallel by two Member States of the powers 

in regard to (i) regulating banks and (ii) fiscal supervision. While under German law, 

banking secrecy cannot take precedence over fiscal supervision, Austrian law has chosen 

the opposite approach. 

-- Björn Bodewaldt and Jürgen Lüdicke, PwC Germany; bjoern.bodewaldt@de.pwc.com 

 

Portugal – AG Opinion on the gross taxation of interest paid to non-

residents: Brisal 

 

On 19 January 2015, the Portuguese Supreme Administrative Court (STA) referred to the 

CJEU for a preliminary ruling a question on whether the former Article 80(2) (c) of the 

Portuguese Corporate Income Tax Code (currently Article 87(4)) is incompatible with 

the freedom to provide services (Article 56 TFEU).  

 

The dispute concerns the taxation of interest paid by Brisal, a Portuguese tax resident 

entity, to KBC, a financial institution resident for tax purposes in Ireland. Interest paid 

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d53d63948ef10744e8a082b1f30628ae4a.e34KaxiLc3eQc40LaxqMbN4OchuLe0?text=&docid=176343&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=393630
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d53d63948ef10744e8a082b1f30628ae4a.e34KaxiLc3eQc40LaxqMbN4OchuLe0?text=&docid=176343&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=393630
mailto:bjoern.bodewaldt@de.pwc.com
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under the finance contract in the years 2005 to 2007 by Brisal to KBC was subject to 

withholding tax on the gross amount, without the possibility of KBC deducting financing 

costs, either directly or by means of a subsequent claim. Interest received by a 

Portuguese tax resident entity would be subject to tax on the net amount, i.e. after the 

deduction of operating costs, even if at a higher rate than the one applied to non-

residents. 

 

AG Kokott rendered her Opinion on the questions referred by STA (Brisal, C-18/15) and 

advised the CJEU to rule that the referred provision infringes the freedom to provide 

services, based on the following arguments: 

• The fact that Portuguese tax law foresees a withholding tax (deduction of tax at 

source) on interest paid to non-residents does not in itself constitute an 

infringement of the freedom to provide services; 

• Financing costs as well as overheads (financing costs which a company incurs in 

carrying out its activity as a whole) related to the granting of a loan can be regarded 

as costs having a direct link to the financing activity and therefore in principle the 

denial of the deduction of such costs infringes the freedom to provide services; 

• However, it is for the referring court (STA in the case at hand) to assess which 

overheads can be directly attributed to the taxed activity. For this purpose, it should 

consider the actual costs incurred instead of the average interest rates applicable in 

the context of interbank financing;  

• The fact that financing costs (and overheads) directly linked to the taxed activity 

cannot be deducted is not compensated by a lower rate applied to income earned by 

non-residents; 

• A Member State cannot rely on the provisions of a double taxation convention to 

escape obligations imposed by EU law. Furthermore,  the OECD Model Tax 

Convention does not oblige the source State to tax the gross amount of interest; it 

only lowers the withholding tax rate; 

• The fact that operating costs can be deducted twice – both in the source State and 

the State of residence – does not allow the source Member State to impose a 

withholding tax that would prevent such deduction; 

• The need to ensure efficient collection of taxes and an increase in administrative 

costs in the source Member State due to the need to take account of operating costs 

of non-residents cannot justify a denial of such deduction. Besides, it is consistent 

case-law that Member States have in principle sufficient powers to check operating 

costs. 

-- Leendert Verschoor, Catarina Nunes and Miguel Tomé Medeiros; 

leendert.verschoor@pt.pwc.com 

 

Spain – CJEU referral on the tax on large retail establishments 

  

The Spanish Supreme Court has referred a question to the CJEU for a preliminary ruling 

on the compatibility of certain provisions of the Catalonian tax on large retail 

establishments with the freedom of establishment (Article 49 TFEU) and EU State aid 

rules. 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=175143&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=414967
mailto:leendert.verschoor@pt.pwc.com
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Firstly, the Supreme Court states in its judgment that the more burdensome tax 

treatment of large retail establishments (establishments whose area is 2.500 m2 or more) 

cannot be justified by environmental or territorial planning objectives. In addition, the 

Supreme Court considers that the exemptions granted to small shops and certain 

specialized stores may constitute State aid. According to the Supreme Court decision 

those exemptions do not seem to be justified by any environmental and urban planning 

considerations, and are not supported by any study or data demonstrating that smaller 

outlets and specialized outlets have no or lower impact on the environment or on urban 

planning than large outlets. 

 

The CJEU will now decide on the compatibility of the Catalonian tax on large retail 

establishments with EU law. It is likely that the CJEU’s Judgment will affect identical 

taxes levied in five other Spanish Regions (the Autonomous Communities of Asturias, 

Aragón, Navarra, Canarias and La Rioja).  

-- Antonio Puentes and Carlos Concha, PwC Spain; antonio.puentes@es.pwc.com 

 

 

Back to top 

 

 

National Developments 

 

Denmark – Binding ruling regarding the free movement of capital and the 

need for effective fiscal supervision 

 

On 15 March 2016, the Danish National Tax Board decided on a binding ruling regarding 

the taxation of a Danish company on the disposal of shares in a company resident in 

Hong Kong (case ref SKM2016.154.SR). 

 

The Danish company owned 49% of the Hong Kong company. The Danish National Tax 

Board found that the taxation of the gain from the sale constitutes a restriction on the 

free movement of capital (Article 63 TFEU), but that this restriction can be justified by 

the need for effective fiscal supervision. 

 

The Danish Tax Code provides that a company is exempt from tax on the disposal of 

shares in companies in which the selling company owns less than 10% of the voting 

rights, or which the selling company controls (e.g. more than 50% ownership). If a 

parent company owns 10% or more but less than a controlling shareholding in a 

subsidiary, gains on disposals are tax exempt only if the subsidiary is located within the 

EU/EEA or in a third state, which has concluded a tax treaty with Denmark. 

 

At the time of the disposal of the shares, there was no tax treaty between Denmark and 

Hong Kong. Therefore, the Danish parent company did not comply with the conditions 

for tax exemption of the gain from the disposal. 

 

mailto:antonio.puentes@es.pwc.com
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With the assistance of PwC Denmark, the Danish company argued that the taxation of 

the gain constituted a restriction on the free movement of capital, since a similar 

disposal of shares in a Danish subsidiary would be tax exempt. Since the Danish Tax 

Code did not contain any conditions for tax exemption (other than the requirement that 

the subsidiary must be located within the EU/EEA or in a tax treaty state), there was no 

need to examine whether any conditions or requirements have been fulfilled and 

therefore the restriction of Article 63 TFEU could not be justified by the need for 

effective fiscal supervision. 

 

The Danish National Tax Board decided that there was a general need for supervision 

regardless of whether the Tax Code contained specific conditions for tax exemption. In 

other words, the Danish tax authorities argued that the need for effective fiscal 

supervision in tax matters could always be invoked when no agreement on exchange of 

information has been concluded. 

 

The binding ruling has been appealed by the Danish company to the Danish Tax 

Tribunal (administrative tax court). 

-- Niels Winther-Sørensen and Martin Poulsen, PwC Denmark; mpu@pwc.dk  

 

Finland – Central Tax Board decision on Finnish dividend withholding 

taxation on dividend received by UK tax resident company via German 

partnership 

 

A UK resident company formed as a European Company (Societas Europeae) received a 

dividend from a Finnish company via a German partnership (Kommanditgesellschaft) in 

which the UK company is a limited partner. Under the German rules the German 

partnership is not a separate taxpayer, but a tax calculation unit and the partners are 

taxed. Under the UK - Germany double tax treaty the income was not taxed in the UK, 

but only in Germany.  

 

Under Finnish domestic tax rules the dividend would be subject to a withholding tax at a 

rate of 30%, which could be reduced to 15% by the applicable Finland - Germany double 

tax treaty for which the German partnership is eligible as a “person”. 

 

According to the Central Tax Board decision 6/2016 (issued on 26 February 2016, ref. 

A75/8210/2015) the Finnish source dividend income would be 95% tax exempt (5% 

taxable) in Germany and, in accordance with the Finland - Germany double tax treaty, 

Germany would be obliged to credit the Finnish tax. If the same dividend had been 

received by a Finnish resident company via a Finnish partnership (kommandiittiyhtiö), 

the dividend could have been fully tax exempt in Finland. The Finnish partnership is also 

not a separate taxpayer and its partners are taxed on the partnership income.  

 

As a comparable domestic dividend distribution would have been tax exempt in Finland, 

the Central Tax Board ruled that, in accordance with the freedom of establishment 

(Article 49 TFEU), Finland should not be entitled to levy withholding. However, the 

Central Tax Board ruled that Finland was entitled to tax the dividend to the extent that a 

mailto:mpu@pwc.dk
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credit is granted abroad, either based on a double tax treaty or the domestic tax law of 

the relevant foreign jurisdiction. 

-- Okko Koskenniemi and Jarno Laaksonen, PwC Finland; jarno.laaksonen@fi.pwc.com 

 

Germany – Federal Fiscal Court judgment on deductibility of currency 

losses on liquidation of a US partnership 

 

On 2 December 2015, the Federal Fiscal Court issued a judgment on the deductibility of 

currency losses on liquidation of a US partnership (I R 13/14, published on 13 April 

2016). The case concerns the tax treatment of currency losses that a German limited 

partnership (GmbH & Co. KG) suffered in the course of the liquidation of a US limited 

partnership (LP) in which it held an interest of 24, 29335 %. The losses resulted from 

exchange rate changes between the date of the contribution of capital and the date of the 

distribution of the liquidation receipts. Apart from procedural questions, the German 

Federal Fiscal Court (BFH) ruling addressed the question of whether the currency losses 

of the LP would reduce the tax base for the purpose of German trade tax (GTT). 

 

The German trade tax Act (GewStG) includes a provision (sec. 8 no 8) according to 

which losses originating from a partnership increase the tax base for the purpose of GTT 

insofar as they have reduced the taxpayer’s profits (add-back of partnership losses). The 

provision does not distinguish between domestic and foreign partnerships. Accordingly, 

the tax base for the purpose of GTT is reduced by profits originating from a domestic or 

foreign partnership insofar as they have increased the taxpayer’s profits (sec. 9 no 2 

GewStG). 

 

The court held that these provisions aimed to symmetrically adjust the tax base for the 

purpose of GTT by eliminating both profits and losses originating from partnerships. 

Profits as well as losses originating from partnerships are hence exclusively attributed to 

the partnership itself, which is not transparent for GTT purposes, and disregarded at the 

level of the partner. Due to the symmetrical nature of the adjustments, the court found 

the symmetry principles outlined by the CJEU in the X AB case (C-686/13) applicable 

also to the case at hand. The court therefore denied attribution of the currency losses to 

the taxpayer in accordance with the principles outlined by the CJEU in the Deutsche 

Shell case (C-293/06) as – in accordance with the Swedish rule on shares in companies 

examined in X AB – the German GTT treats domestic and foreign partnerships equally 

and therefore does not violate the freedom of establishment.  

-- Björn Bodewaldt and Jürgen Lüdicke, PwC Germany; bjoern.bodewaldt@de.pwc.com 

 

Germany – Fiscal Court of Munich judgment on the exclusion of foreign PE 

income regarded as passive from calculation of progressive income tax rate 

 

On 23 November 2015 the Fiscal Court of Munich issued a judgment on the exclusion of 

foreign permanent establishment (PE) income regarded as passive from the calculation 

of the progressive income tax rate (7 K 3198/14, published in March 2016). The case 

concerned the question of whether a provision under German tax law excluding certain 

income from the tax treaty exemption with progression was consistent with the freedom 

of establishment (Article 49 TFEU).  

mailto:jarno.laaksonen@fi.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=164929&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=415266
http://curia.europa.eu/juris/document/document.jsf?text=&docid=69434&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=415298
mailto:bjoern.bodewaldt@de.pwc.com
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The claimant was subject to worldwide taxation in Germany. She held an interest of      

33,33 % in an Austrian hotel-operating partnership that had been generating operating 

losses for several years. According to the tax treaty between Germany and Austria, 

income from the partnership is exempt from taxation in Germany. However, Germany 

takes the income into account for calculating the progressive income tax rate applicable 

to the resident taxpayer. Sec 32b (1) sentence 2 no 2 German Income Tax Act (EStG) 

provides for a counter-exception. It excludes from the progression rule both profits and 

losses of foreign PEs with “passive” income. As “passive” income includes income from 

hotel businesses, the German tax office excluded the Austrian losses from the 

progression. The appellant claimed that the German provisions restricted her freedom of 

establishment (Article 49 TFEU).  

 

The Fiscal Court of Munich found the German provisions to be in accordance with EU 

law. Since the CJEU had ruled in the Ritter-Coulais case (C-152/03) that a progression 

provision which included positive income but denied the deduction of negative income 

violated EU law, provision was amended in 2009. As the new provision now excludes 

both foreign profits and losses from the progression, this restriction of the freedom of 

establishment can be justified by the coherence of the tax system. 

 

In support of its judgment, the court cited CJEU case law according to which losses are 

generally attributed to the state from which they originate. This secures the balanced 

allocation of the power to impose taxes while avoiding the risk of double loss utilisation. 

Since Austria granted an indefinite loss-carry forward in order to take account of the 

losses in the future, Germany also did not have to accept them as “final losses”. 

-- Björn Bodewaldt and Jürgen Lüdicke, PwC Germany; bjoern.bodewaldt@de.pwc.com 

 

Netherlands – Supreme Court judgment following the Miljoen et alii CJEU 

Judgments 

 

On 4 March 2016 the Dutch Supreme Court (Court) came to its final judgments in X, 

Miljoen and Société Générale (Joined Cases C-10/14, C-14/14 and C-17/14). The Court 

held that the Dutch dividend withholding tax infringes the free movement of capital 

(Article 63 TFEU) to the extent that the tax borne by foreign shareholders in the 

Netherlands is more burdensome than the personal or corporate income tax borne by 

their Dutch resident counterparts. The judgments follow the CJEU Judgments in these 

cases of 17 September 2015.  

 

The cases concern a foreign shareholder that received a dividend from a Dutch company 

subject to Dutch dividend withholding tax levied on the gross amount of the dividend. A 

dividend distribution to an equivalent resident shareholder would also have been subject 

to such tax. However, a resident shareholder is eligible to credit such tax against their 

personal or corporate income tax, i.e. a tax levied at a higher rate on dividend income net 

of any expenses incurred. An excess of dividend withholding tax is refundable as the 

Dutch dividend withholding tax operates domestically as a pre-levy. X and Miljoen 

concerned Belgian individual shareholders. Société Générale concerned a French 

corporate shareholder.  

http://curia.europa.eu/juris/document/document.jsf?text=&docid=56185&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=415415
mailto:bjoern.bodewaldt@de.pwc.com
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d5660b7fad7dfb46bdb1d9917455d5d043.e34KaxiLc3qMb40Rch0SaxuTa3f0?text=&docid=167941&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=485066
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The CJEU’s comparability analysis in its Judgments in X, Miljoen and Société Générale 

centred on whether the foreign dividend recipient involved was an individual or a 

corporate person. As regards foreign individual shareholders, the CJEU ruled that the 

comparative tax burden should be calculated by reference to a calendar year taking into 

account all shares held in Dutch companies and the tax-free amount that resident 

shareholders would have enjoyed. The CJEU also held that the tax-free amount that 

would have been available to resident shareholders does not need to be spread pro rata 

parte across the respective non-resident shareholders’ worldwide income. Instead, that 

amount may be taken into account in full to determine the maximum amount of tax that 

may be levied from the foreign shareholder’s dividend receipt. 

 

Concerning foreign corporate shareholders, the CJEU ruled that only those costs directly 

linked to actual dividend payments, such as collection fees should be taken into account 

for determining the comparative tax burden. Financing costs and pre-acquisition 

dividends included in the acquisition price of the respective shareholding do not qualify 

as costs directly linked to actual dividend payments.  

 

In Miljoen and Société Générale, the Court established that the foreign dividend 

recipients involved did not bear a comparatively higher tax burden. In X, however, the 

Court found the dividend withholding tax burden excessive, so the excess part had to be 

repaid to X. 

 

From now on, foreign dividend recipients that actually bear a comparatively heavier tax 

burden in the Netherlands are eligible for a refund of the excess Dutch dividend taxes 

levied. The Court’s judgment increases the chances of success of a refund of Dutch 

dividend withholding tax for foreign investment funds. Comparative calculations must 

be made on a case-by-case basis.  

 

Despite the Court’s clarifications, a degree of uncertainty remains as to exactly which 

costs are eligible and must be taken into account when comparing foreign and resident 

shareholders, both corporate and individual. 

 

Foreign shareholders that recently received Dutch dividends and whose dividend tax 

assessments are still open to appeal, may consider assessing their tax burden. Any 

comparative outcomes which are to their detriment may render those foreign 

shareholders eligible for a refund on EU law grounds. The same holds for any future 

dividends. 

-- Sjoerd Douma, Hein Vermeulen and Bob van der Made, PwC Netherlands; 

hein.vermeulen@nl.pwc.com 

 

Netherlands – Decree following the Miljoen et alii Judgments 

 

On 25 April 2016 the Dutch State Secretary of Finance issued a Decree (No. DGB 

2016/1731M, hereafter “the Decree”) concerning the implementation of the Dutch 

Supreme Court and CJEU judgments in the Miljoen, X and Société Générale cases 

(Joined cases C-10/14, C-14/14 and C-17/14), in anticipation of legislation. The Decree, 

mailto:hein.vermeulen@nl.pwc.com
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d5660b7fad7dfb46bdb1d9917455d5d043.e34KaxiLc3qMb40Rch0SaxuTa3f0?text=&docid=167941&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=485066
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which applies with effect from 30 April 2016, sets out the conditions and procedure for 

refund requests for excess Dutch dividend withholding tax by non-resident portfolio 

shareholders, and for the utilisation of the tax-free amount by certain non-resident 

individuals owning Dutch savings or investments. The Decree does not apply to non-

resident shareholders subject to Dutch personal or corporate income tax on the dividend 

received.  

 

According to the Decree, non-resident portfolio shareholders can submit a refund 

request if they are discriminated against, i.e. insofar as their final Dutch tax burden is 

higher than the burden on dividends of a hypothetical resident shareholder in an 

otherwise comparable situation.  

 

The Decree confirms that a reference period of one calendar year must be taken into 

account when comparing resident and non-resident portfolio shareholders. The 

comparison should also include Dutch shares on which no dividends are paid, because a 

resident taxpayer is also subject to a 1.2% deemed yield tax on those shares. 

Furthermore, the entire tax-free amount (“heffingvrije vermogen”, currently €24,437) 

can be deducted from the non-resident’s tax base for the comparison. However, debts 

incurred in purchasing the Dutch portfolio shares are not to be taken into account. The 

Decree also approves that non-resident individual taxpayers who derive less than 90% of 

their total income from the Netherlands and have income from Dutch savings or 

investments (Box 3) are to be granted deduction of the tax-free amount.   

 

The Decree stipulates that, in determining the comparable tax burden for corporate 

portfolio shareholders, only costs directly related to collection of the dividends, such as 

bank costs, should be taken into account. According to the Decree, such directly related 

costs according do not include, for instance, foreign exchange losses, financing costs, 

pre-acquisition dividends (“meegekocht dividend”) or costs of arbitration activities. We 

would like to note that there is also CJEU case law which provides arguments that these 

costs should be taken into account.  

 

The Decree states that non-resident taxpayers (individuals and companies) are not 

entitled to a refund of Dutch dividend withholding tax if they receive a full tax credit 

under the treaty between their country of residence and the Netherlands. Furthermore, 

even an ordinary credit will suffice if the Dutch withholding tax in the Netherlands is 

fully credited in the shareholder’s residence state.  

 

The Decree lays down the procedures for requesting a refund of excess dividend 

withholding tax and stipulates that a refund request can be filed with the tax inspector 

once per calendar or book year. Individuals and companies must file such a request 

within 5 or 3 years, respectively, from the end of the calendar year (individuals) or book 

year (companies) in which the dividend was received. Furthermore, the Decree 

stipulates the content of the refund request, which must include, for example, 

information regarding all Dutch portfolio shareholdings of the shareholder, the 

comparable (hypothetical) domestic tax burden on the dividends and the (right to a) tax 

credit for the Dutch dividend withholding tax provided by the shareholder’s residence 

state.  
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Non-resident taxpayers (portfolio dividend recipients and those with Dutch savings or 

investments) should review their potential opportunity to (partially or wholly) reclaim 

Dutch tax paid. In our view this Decree also provides (new) technical arguments for 

foreign investment funds to claim a refund of Dutch dividend withholding tax on the 

basis of EU law. 

-- Sjoerd Douma, Hein Vermeulen and Mark van Graafeiland, PwC Netherlands; 

hein.vermeulen@nl.pwc.com 

 

Portugal – 2016 State Budget Law 

 

The 2016 State Budget Law entered into force on 31 March 2016. Its provisions apply in 

general with effect from 1 January 2016. The most important amendments are 

highlighted below: 

• Domestic participation exemption regime for dividends, capital gains and capital 

losses: minimum holding percentage increased from 5% to 10%; minimum holding 

period reduced from 24 months to 1 year. The regime generally provides for a tax 

exemption for dividends received, as well as for capital gains and capital losses 

realised by Portuguese tax resident companies, in respect of their shareholdings in 

another state with the exception of states considered tax havens; 

• Exemption from withholding tax on distribution of profits and reserves to non-

resident entities: minimum holding percentage increased from 5% to 10%; 

minimum holding period reduced from 24 months to 1 year. The regime generally 

provides for an exemption from Portuguese withholding tax on profits and reserves 

distributed by Portuguese tax resident companies to non-resident entities (EU, 

EEA, Switzerland and tax treaty countries); 

• Carry forward period for tax losses: reduction from 12 to 5 years with effect from 1 

January 2017 onwards. Micro, small and medium-sized companies (within the 

meaning of EC Recommendation 2003/361) shall continue to have a 12 year carry 

forward period; 

• Tax exemption of capital gains realised by non-residents: previously capital gains 

realised by non-residents on the sale of shares in Portuguese tax resident entities 

were subject to tax at a rate of 25% in cases where more than 25% of the non-

resident entity was held, directly or indirectly, by a resident entity. This exemption 

currently applies if the non-resident entity fulfils the following conditions: 

a) It is resident in an EU Member State or an EEA country (bound by 

administrative cooperation in tax matters similar to the EU's) or in a state with 

which Portugal has concluded a tax treaty with an exchange of information 

clause; 

b) It is subject (without the possibility of being exempt) to corporation tax in 

accordance with the Parent Subsidiary Directive, or to a tax similar to 

Portuguese corporation tax (the statutory rate should not be lower than 60% of 

the general Portuguese corporation tax rate, which is currently 21%); 

c) It holds, directly or directly and indirectly, at least 10% of the share capital or the 

voting rights of the Portuguese entity, for a minimum uninterrupted period of 1 

year; 

d) It is not part of an artificial arrangement whose main purpose or one of the 

purposes is to obtain a tax advantage. 

mailto:hein.vermeulen@nl.pwc.com
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• Exit tax on re-domiciliation: Article 83 of the Corporation tax code was amended to 

include an exemption from taxation of capital gains arising in respect of shares held 

by a Portuguese tax resident company that transfers its residence to another 

EU/EEA country. The exemption shall apply under the domestic participation 

exemption regime on dividends and capital gains and capital losses; 

• Patent box regime: the Government was granted authorisation to amend the 

existing patent box regime for income from patents and other industrial property 

rights. The current patent box regime shall be terminated. A new patent box regime 

shall provide for a 50% exemption from taxation of eligible income, capped at a 

proportion of the eligible expenses incurred (an additional 30% deduction for 

certain R&D expenses). 

-- Leendert Verschoor, Catarina Nunes and Miguel Tomé Medeiros; 

leendert.verschoor@pt.pwc.com 

 

United Kingdom – Court of Appeal upholds High Court judgment on the 

taxation of foreign portfolio dividends 

 

On 19 April 2016, the Court of Appeal handed down its judgment in the case of The 

Prudential Assurance Company Limited v HMRC [2016] EWCA Civ 376, a test case in 

the CFC & Dividend group litigation order (GLO) which concerns the compatibility with 

EU law of the UK taxation of foreign portfolio dividends (i.e. dividends on shareholdings 

of less than 10%) received from both EU and non-EU (third country) companies.   

 

The Court of Appeal has upheld the High Court judgment (October 2013) that recipients 

of such dividends are entitled to claim a credit against UK corporation tax on the 

dividends based on the foreign nominal corporation tax rate of the company paying the 

dividend.  It is not yet known whether permission will be granted for an appeal to the 

Supreme Court. 

 

The Court of Appeal has held that the appropriate UK tax treatment of foreign portfolio 

dividends is that they should be taxed with a credit for underlying tax (plus withholding 

taxes), rather than exempt (i.e. it has adopted an interpretation which requires the UK 

credit relief legislation to be conformed with EU law in order to allow such credit relief 

claims). This credit may be either: 

• actual tax paid on the dividend in the source state; or 

• the foreign nominal rate of tax on the dividend. 

 

The Court of Appeal noted that it is bound by its judgment in the Littlewoods case 

establishing the right to compound interest on repayments of tax paid in breach of EU 

law, but noted that the Littlewoods judgment is pending appeal in the Supreme Court. 

 

This issue is relevant for foreign portfolio dividends received before 1 July 2009 (prior to 

introduction of the dividend exemption).  Companies should review the tax treatment of 

such dividends in their corporation tax returns, and consider any further action required 

to obtain repayments of corporation tax previously paid in respect of those dividends.  

Companies may opt to take credit for the foreign nominal rate of tax without the need to 

demonstrate the actual foreign tax paid.  

mailto:leendert.verschoor@pt.pwc.com
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The Court confirms that relief should be given by giving the UK statutory rules a 

"conforming interpretation".  This is in fact not straight-forward and Companies will 

need to check that they have adequately protected any claims for credit that they may 

have made.   

 

The equivalent issue for dividends from subsidiaries is addressed in the FII GLO, which 

is due to be heard by the Court of Appeal in June 2016.  However, we expect the Court of 

Appeal to apply the same reasoning that it has used in the CFC & Dividend GLO), and 

companies may therefore wish to review their position in anticipation of a favourable 

Court of Appeal judgment in the FII GLO.   

-- Jonathan Hare and Mark Whitehouse, PwC United Kingdom; 

jonathan.hare@uk.pwc.com 

 

 

Back to top 

 

 

EU Developments 

 

EU – European Commission proposes public Country by Country Reporting 

requirement for EU enterprises  

 

On 12 April 2016, the European Commission (EC) proposed legislation requiring public 

country by country reporting (CbCR) from many EU enterprises. The reporting applies 

to groups with a consolidated turnover exceeding EUR 750m. For EU headquartered 

groups, the obligation falls on the ultimate parent enterprise in the EU. For groups 

headquartered outside the EU, the obligation falls on their medium and large-sized 

subsidiaries and branches within the EU. This public CbCR initiative takes the form of a 

proposal to amend the Accounting Directive (Directive 2013/34/EU of the European 

Parliament and the Council); to be approved, both the Council and the Parliament will 

need to agree on a final compromise text.  

 

In requiring public disclosure of CbCR information, the EU is proposing to go further 

than Directive 2011/16/EU (DAC4), which only implements within the EU the OECD 

BEPS Action 13 CbCR requirements regarding the disclosure of information to tax 

authorities. The EC is concerned that businesses operating across international borders 

exploit certain provisions of, and differences between, countries’ tax systems to pay less 

tax than they otherwise would. Furthermore, these businesses may not report their tax 

affairs in a way that, in the view of the EC, allows for proper public scrutiny. According 

to the EC, this proposal seeks to align taxation of corporate income with actual economic 

activity and to foster corporate responsibility to contribute to welfare through taxation. 

It also aims to promote fairer tax competition in the EU by facilitating a debate on how 

to remedy market and regulatory shortcomings. According to the EC, the 

competitiveness of EU enterprises will not be significantly affected by the proposal, 

while the risk of generating further tax conflicts and double taxation will be limited as 

mailto:jonathan.hare@uk.pwc.com
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publicly available tax information will be broken down for only a limited number of tax 

jurisdictions  

 

This public CbCR proposal applies to enterprises in all industry sectors (including the 

banking, extractive and logging sectors), except those financial institutions that already 

prepare public country by country reports under Article 89 of the Capital Requirements 

Directive, provided such reports cover all activities (financial and non-financial) of the 

group. 

 

In some, but not all,  respects the information to be disclosed is similar to that which will 

have to be disclosed to tax authorities in accordance with the BEPS Action 13/DAC4. 

 

The EC proposal introduces a reporting obligation for MNEs regardless of whether their 

headquarters are inside or outside the EU. Where an MNE group has its headquarters 

outside the EU, its medium and large-sized subsidiaries and branches in the EU will be 

required to file a CbCR report for the whole group unless the non-EU parent makes the 

relevant information publicly available. 

 

The proposal requires the information listed below to be provided in an understandable 

and comprehensive way and to refer to an enterprise’s activities in each Member State. 

The information must be provided for each Member State and for each tax jurisdiction 

included on a list of jurisdictions deemed by the EU not to meet certain criteria for good 

standards of tax governance. Data for all other non-EU tax jurisdictions may be 

aggregated. The following data must be disclosed: 

 

• Nature of the enterprise’s activity; 

• Number of persons employed; 

• Net turnover including with related parties; 

• Profit/loss before tax; 

• Current year corporate income tax accrued;  

• Corporate income tax paid in the current year; 

• The amount of accumulated earnings. 

 

The report shall include a group level explanation of differences between the amounts of 

tax paid and accrued. The report must be published and made accessible on the 

corporate website in at least one of the official languages of the EU. The report must also 

be filed with the appropriate business register. 

 

The enterprise’s administrative, management and supervisory body will be responsible 

for disclosing the required information in accordance with the proposed Directive. In the 

case of a branch of a non-EU parent, the persons representing the enterprise in the EU 

will be responsible for the disclosure. An enterprise’s statutory auditors will be required 

to confirm that a disclosure has been made and is accessible. According to the EC 

proposal, infringements and omissions will be sanctioned by penalties levied on the 

MNEs or the subsidiaries or the branches of non-EU enterprises. 

 

The EC proposal is accompanied by a MEMO, a Communication and a 162 page impact 

assessment on public tax transparency rules for multinationals formally underpinning 
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the EC proposal. The EC proposal is to be submitted for approval to the EU Parliament 

and Council, and - once adopted - will have to be transposed into the Member States’ 

national legislation within one year or 18 months following its entry into force.  

-- Bob van der Made, PwC Netherlands, and Andrew Packman, PwC United Kingdom; 

bob.van.der.made@nl.pwc.com 

 

EU – EU Tax Commissioner Moscovici on Panama Papers: calls for updating 

EU blacklist of non-EU uncooperative tax jurisdictions, common criteria 

and sanctions  

 
In a press conference (actually on account of the launch of the EU Commission's new 

VAT Action Plan) on 7 April 2016, EU Tax Commissioner Moscovici: 

 

• Recalled that he had previously been strongly criticized for presenting an 

admittedly "imperfect" EC/European blacklist based on national Member States 

(MS)' assessments of non-EU uncooperative tax jurisdictions, as part of his EU 

Commission June 2015 Action Plan for Fair and Efficient Corporate Taxation in the 

EU; 

• Noted that with regard to the current European Commission blacklist, some MSs 

have identified 85 countries whereas others none at all: so the blacklist is indeed 

imperfect, but still the exercise has been useful because the top 30 countries 

mentioned on the European blacklist he said had all proactively sought to contact 

the Commission immediately and have accelerated their actions to get off the list of 

the EU Commission;  

• Said that after publication of the Panama Papers, the EU Commission and the EU is 

obliged to act; 

• Said that there is a need to have a better list. The Commission needs a common and 

effective European blacklist of uncooperative (non-EU) 3rd country tax 

jurisdictions which acts as a deterrent, and which is based on common criteria and 

provides for common sanctions. Moscovici wants to have the common criteria 

agreed in the fall of this year;  

• Said that he will not tolerate any horse-trading between MSs i.e. "no European sub-

lists" or "smaller lists"  must be allowed; 

• On a question by a journalist on whether the Tax Commissioner thought the EU 

should also add the US to an updated European blacklist, because Delaware for 

example was not on the current EU blacklist, Moscovici replied that the EU and 

MSs should really do something and be ambitious this time, and have one list with 

one approach to all 3rd countries; 

• Said that since all [finance] ministers in Europe were dealing with the Panama 

Papers, he hoped that the Panama Papers and its consequences for the EU's 

ongoing fight against tax evasion would be discussed at the informal ECOFIN 

Council meeting on 22 April 2016; 

• Said that a number of MSs [which he didn't want to identify] held the opinion that 

perhaps a cautious approach to the Panama Papers was advisable. However he said 

we are now caught in the middle of the storm of the Panama Papers, and that 

caution was yesterday's approach. “We cannot resist change” and that “The EU 

should be proud of being the world leader in the fight of tax evasion which quite 

frankly is an absolute scandal.” 

mailto:bob.van.der.made@nl.pwc.com
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See for the EC's pan-European blacklist: 

http://ec.europa.eu/taxation_customs/taxation/gen_info/good_governance_matters/lis

ts_of_countries/index_en.htm  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

EU – ECOFIN Council 8 March: political agreement on coordinated 

implementation of G20/OECD BEPS Action 13 Country-By-Country 

Reporting requirements in EU law 

 

In the ECOFIN public session of 8 March 2016 chaired by the Dutch Finance Minister 

Dijsselbloem, the EU-28 Finance Ministers reached political agreement on a Dutch 

Presidency compromise text for the Member States concerning the EU Commission's 

proposal for a Council directive amending Directive 2011/16/EU as regards mandatory 

automatic exchange of information in the field of taxation, i.e. the amendment proposed 

in the EC's Anti-Tax Avoidance Package to enable coordinated implementation of 

G20/OECD BEPS Action 13 Country-By-Country Reporting  requirements in EU law, 

also known as "DAC4".  At the insistence of Germany, the Directive's provisions relating 

to the mandatory secondary reporting mechanism were deferred by one year, and so 

these provisions will apply from fiscal year 2017, whereas all the other provisions of the 

Directive will be mandatory from the start and already apply to fiscal year 2016. 

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 
 

EU – ECOFIN Council 8 March 2016 Council Conclusions on the EU Code of 

Conduct on Business Taxation 

 

The Council agreed on the following conclusions:  

The Council: 

1. RECALLS its determination to combat tax fraud, tax evasion and aggressive tax 

planning at EU and global level; 

2. RECALLS the adoption by the Council and the representatives of the Governments of 

the Member States, meeting within the Council, in December 1997 of a resolution on a 

Code of conduct for business taxation (hereafter "the Code"); 

3. RECALLS the subsequent establishment in March 1998 of a Code of Conduct Group 

(hereafter "the Group") to assess the tax measures falling within the scope of the Code 

and oversee the provision of information on these measures; 

4. RECALLS its conclusions adopted on 8 December 2015 on the future of the Code 

confirming "that work on the future of the Code of Conduct and its reinforcement 

should focus on making better use of the existing mandate of the Code; on examining 

the possibilities and modalities to extend the mandate and to update the criteria and on 

the possible need to adjust the governance of the Code accordingly"  and inviting "the 

Council High Level Working Party on Taxation (HLWP) to conclude on the need to 

enhance the overall governance, transparency and working methods and to finalise the 

reform of the Group during the Dutch Presidency"; 

5. CONSIDERS that the organisation of the Group and its working methods could be 

updated in order to increase even more the efficiency of the Group; 

6. CONFIRMS that the rules on the appointment of the chair of the Group should remain 

unchanged and that two vice-chairs should continue to assist the Chair; 

http://ec.europa.eu/taxation_customs/taxation/gen_info/good_governance_matters/lists_of_countries/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/gen_info/good_governance_matters/lists_of_countries/index_en.htm
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7. ENCOURAGES the group to start preparing the election of the Chair with a view to a 

smooth transition at the next election early 2017; 

8. RECALLS the Group to develop guidance on the interpretation of the gateway 

criterion and its application; 

9. INVITES the Group to actively use existing subgroups and to foresee new subgroups 

where appropriate; 

10. DECIDES that a subgroup will deal with the clarification of the third and the fourth 

criteria of the Code and that another subgroup will deal with dialogues with relevant 

third countries; 

11. INVITES the High Level Working Party on Taxation (HLWP) to reflect on the need to 

request this latter subgroup at a later stage to deal with issues related to the 

communication on an external strategy for effective taxation (doc. 5637/16 FISC 8); 

12. UNDERLINES the importance of tax measures being notified to the Group by 

reference to clear and objective criteria as part of the annual standstill and rollback 

procedure, NOTES that the Code of Conduct Group's 2015 work package includes the 

development of such guidelines and INVITES the Group to finalise these as soon as 

possible; 

13. CONSIDERS that the decision-making process has to be speeded up by going from 

the "agreed description" stage to the "assessment" stage, without requiring a new broad 

consensus decision on this matter, without prejudice that the final assessment by the 

Group will remain subject to broad consensus; 

14. SUPPORTS enhancing the political visibility of the work of the Group by involving 

more systematically the Council (ECOFIN), in particular when broad consensus on 

individual measures, on draft guidance or the evaluation of existing guidance cannot be 

reached, and by having public debates in ECOFIN as appropriate on some general Code 

of Conduct issues; 

15. UNDERLINES the necessity to increase the transparency of the group on past and 

ongoing work, whilst stressing the importance to ensure that result-orientated 

cooperation within the Code of Conduct Group can continue in a confidential manner; 

16. CALLS FOR having more substantial 6-monthly Group reports to ECOFIN, reflecting 

the main elements and views, which were discussed under specific items and reporting 

also  on the monitoring concerning (non-) compliance with agreed guidance; 

17. INVITES the Group to explore initiatives to further inform the public on the results of 

its meetings and to report back to ECOFIN on this issue by June 2017; 

18. SUPPORTS regular oral reports to ECOFIN of the Chair of the Group, as well as 

interinstitutional exchange of information, if necessary; 

19. EXPRESSES its wish to facilitate the access to information on ongoing and past work 

in the Group including already public documents, e.g. through a dedicated page on the 

Council's website and by releasing, to the extent possible, documents related to general 

guidance notes and to final decisions on individual measures; 

20. INVITES the HLWP to review the new governance, transparency and working 

methods, especially on the efficiency of the decision making process also in relation to 

the use of the broad consensus rule in 2017; and report on that to the ECOFIN in 

December 2017; 
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21. INVITES the HLWP to examine the issue of the revision of the mandate of the Group, 

with the aim to take a decision on the possibilities and modalities to extend the mandate 

and to update the criteria by the end of the Netherlands Presidency." 

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 
  

EU – European Commission response on follow-up to European 

Parliament’s ECON and TAXE Resolutions   

 

On 16 March 2016 the European Commission adopted its formal follow-up Decision to a) 

the European Parliament’s Resolution with recommendations to the Commission on 

bringing transparency, coordination and convergence to corporate tax policies in the 

Union (basically the Parliament’s ECON Committee’s report with some plenary 

amendments adopted on 16 December 2015), and b) the European Parliament’s 

Resolution on tax rulings and other measures similar in nature or effect (i.e. basically the 

Parliament’s TAXE Committee’s report with some plenary amendments adopted on 25 

November 2015).  

 

In line with the 2010 Framework Agreement on relations between the EU’s Parliament 

and the Commission, the Commission has committed itself to report on the concrete 

follow-up of any request to submit a legislative proposal by the EU Parliament pursuant 

to Article 225 TFEU within 3 months following adoption of the corresponding EU 

Parliament resolution. The Commission is bound to come forward with a legislative 

proposal within 1 year or must include the proposal in its next year’s Work Programme. 

If the Commission does not submit a proposal, it must give Parliament detailed 

explanations of the reasons. 

 

The full Commission response can be found here.  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 
 

 

Back to top 

 

 

Fiscal State aid 

 

Belgium – European Commission final State aid Decision on the Belgian 

excess profit tax ruling system 

 

On 22 March 2016, the Belgian federal Government filed with the General Court of the 

European Union an official action for annulment of the European Commission (EC) final 

Decision on the excess profit ruling system (T-131/16). Earlier, on 11 January 2016, the 

EC formally concluded that in its opinion the Belgian excess profit provision constitutes 

unlawful fiscal State aid which must be recovered. According to the EC, this Decision 

affects approximately 36 beneficiaries and it estimates the amount of the recovery to be 

at least EUR 700 m.  

 

mailto:bob.van.der.made@nl.pwc.com
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In its appeal, the Belgian Government seeks annulment of the EC final Decision that 

pertains to the Belgian tax provision laid down in article 185, section 2, b) BITC, which 

codified the “arm’s length” principle in 2004.  

 

In its Decision of 11 January, the EC took the position that Excess Profit rulings 

constitute an aid scheme which is only available to a limited number of multinational 

companies i.e. it is not available to stand-alone Belgian-based small companies. 

Furthermore, the EC claimed that this scheme may result in the exemption of a 

significant part of the income of Belgian companies, resulting in double non-taxation. 

 

In the action for annulment, the Government focused on a number of arguments, which 

encompass various pleas in law referring to the procedural aspects of the EC 

investigation and specific arguments given by the EC in the final Decision.  

 

All those pleas will now be summarised by the judge-rapporteur and the main points of 

the action will be published in a notice in the Official Journal of the EU. Following that, 

observations can be submitted by the Member States and EU institutions. The next stage 

of the procedure entails the oral hearing of both sides which precedes the Court’s final 

verdict. An appeal against it may be brought before the Court of Justice of the EU which 

will have the final say on the merits of the EC Decision.  

 

The appeal procedure does not suspend the recovery process and the Belgian 

Government needs to take all the necessary steps to recover the State aid granted. While 

the Belgian Government is now assessing the amounts to be recovered from 

beneficiaries, it remains to be seen exactly how the final calculations will be settled, and 

whether the amounts claimed can be reduced by specific legal and accounting 

arguments.  

 

Furthermore, individual beneficiaries are also expected to appeal against the EC 

Decision. Each individual beneficiary will decide its specific grounds of appeal, which 

may differ from those in the Belgian Government’s action.    

 

This EC Decision should be seen in the light of a number of recent investigations by the 

EC in respect of the use of tax rulings concerning the application of the transfer pricing 

rules and the arm's length standard.  

 

The EC has already issued negative final Decisions regarding Fiat in Luxembourg and 

Starbucks in The Netherlands. Both Luxembourg and The Netherlands have appealed 

those respective Decisions. The EC final Decisions into Apple in Ireland and Amazon in 

Luxembourg are expected later this year. Moreover, the EC has also recently initiated a 

formal State aid investigation into McDonald’s in Luxembourg.  

 

 

 

 

 



PwC EU Tax News  20 

The non-confidential version of the excess profit ruling Decision was published on 4 May 

2016 under case number SA 37667 in the EC State aid register on DG Competition’s 

website. The main points of the action for annulment will be published in a notice in the 

Official Journal of the EU, in all official languages of the EU. The application will be sent 

to the EC which will have a period of two months to file a defence.  

-- Isabel Verlinden and Pieter Deré, PwC Belgium, and Sjoerd Douma, PwC Netherlands; 

pieter.dere@be.pwc.com  

 

Greece – European Commission State aid Proposal for appropriate 

measures on Greek tonnage tax regime 

 

On 12 April 2016 the European Commission (EC) published its State aid Proposal for 

appropriate measures to the Greek Government proposing amendments to the existing 

regime of Law 27/1975 regarding taxation of ships and maritime entities, on the basis 

that this includes a number of provisions which, in its view, constitute State aid 

incompatible with the internal market (SA 33828). These provisions refer to: 

 

• the tonnage based taxation of certain categories of vessels not having genuine 

maritime transport activities (e.g. port tugboats, fishing vessels etc.);  

• the exemption from profit-based taxation of wider maritime companies e.g. 

insurance intermediaries, maritime brokers etc.; 

• various tax exemptions at the level of the shareholders (e.g. dividends, capital gains 

on sales of shares, inheritance tax). 

 

The EC concluded that the Greek Government should adopt several measures to amend  

the Law 27/1975 and the related legislation: 

• to limit eligible vessels to those active in the maritime transport of goods and 

passengers and assimilated vessels (e.g. limit eligibility to tugboats and dredgers 

registered in EEA Member States, exclude fishing vessels, etc.); 

• to ensure that only revenues stemming from ancillary activities closely related to 

maritime transport services shall be eligible for tonnage tax; 

• to exclude from the regime the chartering out of vessels on a bare-boat basis and 

similar transactions;  

• to ensure that capital gains arising from the sale of ships are eligible only if the 

relevant ships have been used by genuine shipping companies for the purpose of 

maritime transport and were acquired while under tonnage taxation; 

• to introduce transparent accounting (where ship-owning companies also engage in 

other activities); 

• to repeal tax exemptions for dividend income paid by shipping companies and 

capital gains arising from the sale of shares in shipping companies, and abolish the 

exemption from inheritance tax for shipping companies’ shareholders. 

 

No issue seems to arise for the tonnage tax regime on bulk carrier and tanker vessels. 

The EC acknowledges that, as the measures were applicable before Greece’s accession 

into the EU, any amendment to the regime should be implemented by 1 January 2019. 

 

http://ec.europa.eu/competition/state_aid/cases/256735/256735_1748545_185_2.pdf
mailto:pieter.dere@be.pwc.com
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If the Greek Government accepts the EC State aid Proposal for appropriate measure, it 

will have to amend its tonnage tax regime based on the EC proposed amendments. If 

not, the EC may open a formal State aid investigation. 

-- Antonia Zahaki, Stavroula Marousaki and Vassilios Vizas, PwC Greece; 

vassilios.vizas@gr.pwc.com 

 

Spain – CJEU considers the new Spanish Tax Lease regime is not State aid 

 

In 2012 the Kingdom of Spain amended the provisions of the Corporate Income Tax Act, 

which regulate the Tax Lease regime. The amendment was introduced following the 

European Commission’s (EC’s) Decision which concluded that the Spanish Tax Lease 

system constitutes State aid (SA 21233). 

 

By letter of 29 May 2012 the Kingdom of Spain notified the EC of the amended version of 

the regime and the EC held that the notified measure did not constitute State aid. 

 

The Netherlands Maritime Technology Association, an association representing the 

interests of Dutch shipyards, lodged an action for annulment of the EC Decision before 

the General Court (GC). The General Court dismissed this appeal and upheld the EC 

Decision. The GC Judgment was appealed to the CJEU, on the basis that the GC did not 

properly consider all the arguments, committed a manifest error of assessment and that 

the reasons stated in the GC Judgment were insufficient and contradictory. The CJEU 

considered the appeal unfounded and dismissed it (C‑100/15 P) 

-- Antonio Puentes and Carlos Concha, PwC Spain; antonio.puentes@es.pwc.com 

 

Spain – Spanish financial goodwill amortisation cases – oral hearing  

 

The oral hearing on the appeals lodged by the European Commission relating to the 

Spanish financial goodwill amortisation cases (C-20/15 P and C-21/15 P) were scheduled 

for 31 May 2016. The appeals refer to the General Court’s Judgments dated 7 November 

2014 which declared that the Spanish financial goodwill amortisation regime did not 

constitute State aid incompatible with the internal market (see for previous reporting EU 

Tax News  Issue 2015 – nr.oo2), we will report in our next edition on the outcome of the 

oral hearing held on 31 May.   

-- Antonio Puentes and Carlos Concha, PwC Spain; antonio.puentes@es.pwc.com 
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About the EUDTG 

The EUDTG is PwC’s pan-European network of EU law experts. We specialise in all 

areas of direct tax: the fundamental freedoms, EU directives, fiscal State Aid rules, and 

all the rest. You will be only too well aware that EU direct tax law is moving quickly, and 

it’s difficult to keep up. But, this provides plenty of opportunities to taxpayers with an 

EU or EEA presence. 

 

So how do we help you? 

● Through our Technical Committee we constantly develop new and innovative EU Law 

positions and solutions for practical application by clients. 

● Our experts combine their skills in EU law with specific industry knowledge by 

working closely with colleagues in the Financial Services and Real Estate sectors. 

● We have set up client-facing expert working groups to address specific key topics 

such as EU State Aid & BEPS and CCCTB. 

● We closely monitor direct tax policy-making and political developments on the 

ground in Brussels. 

● We input to the EU and international tax debate and maintain regular contact with 

key EU and OECD policy-makers through our EU Public Affairs capability. 

● Our secretariat in the Netherlands operates an EU tax news service, keeping clients 

up to date with developments as soon as they happen. 

 

And what specific experience can we offer for instance? 

● Our EU-wide State Aid Working Group helps our clients identify and proactively 

manage EU State Aid risks. 

● Together with our FS colleagues, we have assisted foreign pension funds, insurance 

companies, and investment funds with their dividend withholding tax refund claims. 

● We have assisted clients before the CJEU and the EFTA Court in a number of high-

profile cases such as Marks & Spencer (C-446/03), Aberdeen (C-303/07), X Holding 

BV (C-337/08), Gielen (C-440/08), X NV (C-498/10), A Oy (C-123/11), Arcade 

Drilling (E-15/11), SCA (C-39/13), X (C-87/13) and Kieback (C-9/14). 

● Together with our Financial Services colleagues, we have assisted foreign pension 

funds, insurance companies and investment funds with their dividend withholding 

tax refund claims. 

● We have carried out a number of tax studies for the European Commission. 

 

More information 

Please visit www.pwc.com/eudtg, or contact EUDTG Network Driver Bob van der 

Made (Tel.: +31 6 130 96 296, E-mail: bob.van.der.made@nl.pwc.com; or any of the 

contacts listed on the next page. 

http://www.pwc.com/gx/en/tax/international-tax-services/state-aid-group.jhtml
http://www.pwc.com/eudtg
mailto:bob.van.der.made@nl.pwc.com
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PWC EUDTG KEY CONTACTS:  

 

 

Chair 

Stef van Weeghel  

stef.van.weeghel@nl.pwc.com 

 

Driver - EU Public Affairs Brussels 

Bob van der Made 

bob.van.der.made@nl.pwc.com 

 

Chair, CCCTB Working Group 

Jonathan Hare 

jonathan.hare@uk.pwc.com 

 

Emmanuel Raingeard de la Blétière 

emmanuel.raingeard@pwcavocats.com 
 

   

 

  Chair,  State Aid Working Group 

  Sjoerd Douma  

  sjoerd.douma@nl.pwc.com 

 

  Chair, EU Law Technical Committee 

  Juergen Luedicke 

  juergen.luedicke@de.pwc.com 

 

Chair, FS-EUDTG Working Group 

Patrice Delacroix    

patrice.delacroix@pwc.be 

 

   Chair, Real Estate-EUDTG WG 

   Jeroen Elink Schuurman  

   jeroen.elink.schuurman@nl.pwc.com 

    

                                
 

EUDTG COUNTRY LEADERS: 
 

 
Austria  Richard Jerabek  richard.jerabek@at.pwc.com 

Belgium   Patrice Delacroix  patrice.delacroix@pwc.be 

Bulgaria  Orlin Hadjiiski  orlin.hadjiiski@bg.pwc.com 

Croatia  Lana Brlek  lana.brlek@hr.pwc.com 

Cyprus   Marios Andreou   marios.andreou@cy.pwc.com 

Czech Rep. Peter Chrenko  peter.chrenko@cz.pwc.com 

Denmark  Soren Jesper Hansen  sjh@pwc.dk 

Estonia   Iren Lipre  iren.lipre@ee.pwc.com 

Finland   Jarno Laaksonen   jarno.laaksonen@fi.pwc.com 

France   Emmanuel Raingeard emmanuel.raingeard@pwcavocats.com 

Germany  Juergen Luedicke   juergen.luedicke@de.pwc.com 

Gibraltar  Edgar Lavarello  edgar.c.lavarello@gi.pwc.com 

Greece   Vassilios Vizas  vassilios.vizas@gr.pwc.com  

Hungary  Gergely Júhasz   gergely.juhasz@hu.pwc.com 

Iceland  Fridgeir Sigurdsson fridgeir.sigurdsson@is.pwc.com 

Ireland   Carmel O’Connor   carmel.oconnor@ie.pwc.com 

Italy  Claudio Valz  claudio.valz@it.pwc.com 

Latvia   Zlata Elksnina  zlata.elksnina@lv.pwc.com 

Lithuania  Kristina Krisciunaite  kristina.krisciunaite@lt.pwc.com 

Luxembourg  Julien Lamotte  julien.lamotte@lu.pwc.com 

Malta   Edward Attard   edward.attard@mt.pwc.com 

Netherlands  Hein Vermeulen  hein.vermeulen@nl.pwc.com 

Norway   Steinar Hareide  steinar.hareide@no.pwc.com 

Poland   Agata Oktawiec  agata.oktawiec@pl.pwc.com 

Portugal   Leendert Verschoor  leendert.verschoor@pt.pwc.com 

Romania  Mihaela Mitroi  mihaela.mitroi@ro.pwc.com 

Slovakia   Todd Bradshaw   todd.bradshaw@sk.pwc.com 

Slovenia   Lana Brlek  lana.brlek@hr.pwc.com 

Spain   Carlos Concha   carlos.concha.carballido@es.pwc.com 

Sweden   Gunnar Andersson  gunnar.andersson@se.pwc.com 

Switzerland  Armin Marti   armin.marti@ch.pwc.com 

UK   Jonathan Hare  jonathan.hare@uk.pwc.com  

 

 

mailto:bob.van.der.made@nl.pwc.com
mailto:jonathan.hare@uk.pwc.com
mailto:emmanuel.raingeard@fr.landwellglobal.com
mailto:sjoerd.douma@nl.pwc.com
mailto:juergen.luedicke@de.pwc.com
mailto:patrice.delacroix@pwc.be
mailto:jeroen.elink.schuurman@nl.pwc.com
mailto:richard.jerabek@at.pwc.com
mailto:patrice.delacroix@pwc.be
mailto:orlin.hadjiiski@bg.pwc.com
mailto::lana.brlek@hr.pwc.com
mailto:marios.andreou@cy.pwc.com
mailto:peter.chrenko@cz.pwc.com
mailto:sjh@pwc.dk
mailto:iren.lipre@ee.pwc.com
mailto:jarno.laaksonen@fi.pwc.com
mailto:emmanuel.raingeard@fr.landwellglobal.com
mailto:juergen.luedicke@de.pwc.com
mailto:vassilios.vizas@gr.pwc.com
mailto:gergely.juhasz@hu.pwc.com
mailto:fridgeir.sigurdsson@is.pwc.com
mailto:claudio.valz@it.pwc.com
mailto:zlata.elksnina@lv.pwc.com
mailto:kristina.krisciunaite@lt.pwc.com
mailto:julien.lamotte@lu.pwc.com
mailto:edward.attard@mt.pwc.com
mailto:hein.vermeulen@nl.pwc.com
mailto:steinar.hareide@no.pwc.com
mailto:agata.oktawiec@pl.pwc.com
mailto:leendert.verschoor@pt.pwc.com
mailto:mihaela.mitroi@ro.pwc.com
mailto:todd.bradshaw@sk.pwc.com
mailto:lana.brlek@hr.pwc.com
mailto:carlos.concha.carballido@es.pwc.com
mailto:gunnar.andersson@se.pwc.com
mailto:armin.marti@ch.pwc.com
mailto:jonathan.hare@uk.pwc.com

